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No. J 738

UNITED STATES OF AMERICA
IN THE

United States Circuit Court of Appeals

FOR THE NINTH QRCUIT.

FRED J. BLISS,
Appellant,

VS.

WASHOE COPPER COMPANY, and

ANACONDA COPPER MINING COMPANY.
Appellees.

AppcIIant^s Brief*

ABSTRACT OF TESTIMONY SEPARATED FROM
THE BRIEF AS TO CONDITIONS EXISTING ON
THE BLISS RANCH AND IMMEDIATE VICINITY

ALSO CROP CONDITIONS EXISTING IN DEER
LODGE VALLEY.

DEFENDANTS' claim COMPLAINANT did not try to

present ease fairly

:

(Note—The following testimony shows this is not

a fact.)

See STATON'S testimony where he toas refused a smn-

ple of Gallants horse hy A. J. Shores and J. A. Diinlap^

also where he offered to give to Dr. Doremus, Defts. Wit.,
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uny vattlc he might icunt for slaughter for vheinicwl rnii

alysis; also invitation to Doctor Gardiner, Depts. Wit., to

he present at autopsy; also of giving to the Company an

animal for slaughter; offered Doctor Gardiner stock for

autopsy purposes,—told him to go into his herd and kill

any he chose to without cost to him or his Company,

—

page 6389, V. 17. Dr. Gardiner, Defts. Wit., refused to

meet Dr. Knowles, Comp. Wit., and Dr. Cheney, Comp.

Wit., at joint autopsy on Staton's ranch, after agreeing to

do so.

There is no place in this record where the Defendants

were refused samples of vegetation from the ranches. The

Court can radily see by the statements of Blankinship,

Defts. Wit.,—Traphagen, Defts. Wit.—Ralph Smith,

Defts. Wit.—Dr. Gardiner, Defts. Wit.—and Dr. McEach-

ran, Defts. Wit., as to their frequent visits to the farms,

—and only one man kept them from his ranch in the en-

tire period of two years, while the investigations were

being carried on. While the defendants loould only admit

plaintiff to the Smelter to take sam,ples after the Court

had ruled that the plaintiff wa^ entitled to sample the

smoke stack, and while the complainant ivas at work the

defendants detailed a man to remain with them constantly,

and, after that time, access to the Smelter was refused

complainant by defendants, whereupon the complainant

notified the defendants to keep away from the ranches,

—

unless they would allow plaintiff access to Smelter again,

—then a stipulation was filed in Court, signed by both

parties to this action, that either party could have access

to the properties of the other party by being accompanied

by an expert of the party on whose property the investiga-
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tion was being carried on. Although the experts for the

complainant were not then in Montana, they were sent

for and came to Montana, to-wit : Doctor Swain and Pro-

fessor Jones, for he express and only purpose to accom-

pany the defendants' experts in an investigation of the

Valley. The chemists for the defendants did not show up

and Dr. Swain's trip was useless.

A total of about three days of investigation, in company

with Professor Jones, on the botanical line, was all the

time consumed,

—

but, for a period of over twelve months

prior to the filing of this stipulation the defendants were

allowed free access to all the farms and stock in the Deer

Lodge Valley and came and went at will through the Val-

ley and upon the farms of the Deer Lodge Valley Farmers'

Association, and were allowed to examine any and all live

stock on these farms.

Doctor Pearson, Defts. Wit., was given an invitation to

visit the farms and stock with complainant,—but, he did

not do so until after he had testified on DIRECT for the

DEFENSE; and Dr. Pearson was the only one of defend-

ants' veterinarians who did so,—and the Defendants, prin-

cipal veterinary who testified on DIRECT but was not

here on SURREBTUTAL.

The Court will see in Doctor Formad's Comp. Wit.,,

testimony where the attorneys for the defense claimed Dr.

Formad should not have testified to the condition of the

Bliss steer slaughtered on Section 16, as it was only given

to him for a report to the Government, and what he found

there should have been kept secret. Does the Court believe

that the Government sends men to investigate farm and

stock conditions to be kept secret?
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The above criticism of Doctor Formad clearly shows ii

is not the complainant who is trying to cover up facts and

prevent a full statement of the same, hut the defendants.^

Defendants were allowed upon the farms for months,

making surveys of the ranches of the Farmers' Associa-

tion and were never kept from any part of the Bliss ranch,

but in fact were allowed to, and did use one-half of the

Bliss ranch for experimental purposes, and at no time was

a member of the Farmers' Association in possession of the

Bliss ranch ; but it was leased to one Wolfe and to the de-

fendants herein, clearly showing that the Farmers' were

willing and anxious for a full and free investigation of the

conditions of the Deer Lodge Valley.

DEFENDANTS' BRIEF

:

Doctor Doremus, Defts. Wit., states the reason he re-

fused to proced with the autopsy of the Callan horse was

that he was acting as an agent, and waited for the return

of Mr. Dunlap and A. J. Shores and they refused to let

Mr. Staton and Mr. Callan witness the autopsy or take a

check sample. These animals were burned up. (V. 40,

15883.)

Q. "Did you not order Mr. Dennis Callan not to allow

anyone to take a sample of the animal? (V. 40, 15883.)

A. "If I did, I told him that Mr. Dunlap had so .-given

instructions. I was merely acting as an agent all through

this matter." (V. 40, 15884.)

Stats it was not for Mm to accept or decline offers o

stock for investigation,—^^It was for the company to in-

dicate wh<it they ivished me to do." (V. 40, 15885.)

The above statement clearly shows that the witness for

the defendants were told where to go a/nd wliat to do, and
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were limited in their investigation by the company^—and

this man Doremus, the only toxicologist for the defense,

was only allowed to or did analyze tissue from seven ani-

mals, in which he found arsenic in all of the tests made.

Dr. Doremus, Defts. Wit., will not deny the fact that

Dr. Cheney, Comp. Wit., (and while Dr. Cheney was in

the employ of the defendants) suggested joint autopsies

so as to arrive at the facts. ( V. 40, 15888.

)

Defendants make statements which are not true in any

manner, not supported by the Record, in regard to pros-

elyting among the farmers by the Chief Spirits behind the

organization of the Farmers' Association,—and particu-

larly allude to Professor Jones and Dr. Cheney.

A. J. Shores^ President of the Washoe Copper Company,

stated to TF. C. Staton in his office, that the Farmers had

proceeded exactly as he wished them to proceed, and wH

had done right, as the forming of an association and pre-

senting of our claims for damages and prices on the farms

of the Deer Lodge Valley. (V. 16, 6103.)

On page 6089, V. 16, Staton's testimony shows no per-

son was ever asked to join the Farmer's Association by aa

Officer of the Farmers' Association. They had to come

voluntarily and it is undisputed in the testimony.

Staton further says that they refused members to their

association at the request of A. J. Shores (attorney for the

defendants and President of the Washoe Copper Co.)

The Court can readily see that this charge of misleading

and deceiving the farmers of the Deer Lodge Valley is en-

tirely untrue in regard to getting them to join the Asso-

ciation,—The Association was formed and the claims of

107 members submitted to the Company for consideration
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{at their reqtiest,—page 7114, V. 18,—see list of the 107

members whose claims were presented to the defendants)

about the 7th of February, 1905,—see page 6003, V. 16,

—

Plaintiff's Exhibit number 41. The Farmers' Association

in February of 1905 consisted of 107 members, and

—

as at

that time numbers were turned away at the request of the

defendants,—how absurd the statements and how false

they are as to any prosleyting or mis-statements being

made by Dr. Cheney and Professor Jones, Comp, Wit., in

order to get members to join the Association. Dr. Cheney

continued in the employ of the defendants until October

1, 1905. Professor Jones did not arrive in the Deer Lodge

Valley until July 19, 1905, or four and a half months after

the claims were presented to A. J. Shores, President of the

Washoe Copper Company, so the Court can readily see the

defendants are not stating facts. There is not one instance

in this record where either Dr. Cheney or Professor Jones

ever advised or asked a man to join the Farmers' Associa-

tion,—^and as regards any statements made as to damage

done by smelter fumes, they are entirely substantiated by

this record.

On page 2088, V. 6, Doctor Cheney states that while in

the employ of the defendants he stated to Mr. Mathewson

and Mr. J. A. Dunlap that the live stock in the Deer Lodge

Valley were suffering from arsenical poisoning and Smoke

Fume Poisoning from the Washoe Smelter. Page 2088-9,

V. 6, states was called to make professional calls for de-

fendants after his discharge, and refused to go. It will be

be seen by the record that Dr. Cheney continued in the

employ of the defendant companies until October 1, 1905,
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—or eight months after claims were presented to defend-

ants for settlement.

Defendants' allude to complainant trying to limit them

as to time. The complainant put in his side of the case in

the time set hy the Court, or ninety days, and rested,—and

asked that time for the defendants to proceed with their

side of the case, to which the defendants themselves ob-

jected on the grounds that their Experts were no available,

—and the Court suggested that the defendants proceed

with the lay testimony,—and they stated to the MASTER
that they could put in their lay testimony m a few days,

and they then would have to ask for an adjournment. What

was the actual facts as to time? They consumed about

sixty days with their lay witnesses, holding court about

five hours a day and six days a loeek,—before they ever

put an Expert on the stand.

We now call the Court's particular attention to the affi-

davits of defendants counsel : "In the Circuit Court of the

United States, Ninth Circuit, District of Montana. Page

88 to 96.

Further criticise the affidavits of the farmers that many

would have to leave their homes, and come into court and

says that they have not done so,—and say it is not in the

record they did so. These affidavits were filed long after

the plaintiffs closed their case in chief and any evidence as

to the abandonment of farms could not be introduced, but

the facts are that a number have left their homes, to-wit

:

(Had it not been for the United States Government assist-

ing at this time the case would most probably have gone by

Default on account of the immense cost.)

E. J. Evans, H. D. Mason, W. H. Staffanson, Hyram
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Staffanson, Eph Staffanson, Mrs. E. A. Staffanson, J. S.

Boone. Wm. H. Allen, Jeff Levengood, Cal Levengood,

Jos. Jolley, Gregor Schwend, Claud Schwend and brother,

C. Gyrard and Wm. Stevens, who have actually removed

from the Deer Lodge Valley, and there are a number of

farms on which farming has ceased, to-wit: Showers

ranch; Gibbs ranch (Estate); Mullen ranch; Murphy

ranch.

The court will doubtless remember that on the first re-

quest to visit the Deer Lodge Valley, the plaintiff objected

to the visit at that time unless the Court would, at a later

date, visit it when the conditions were more favorable to

the farmers as regards the sickness of the stock and that a

request was made by the complainant that the Court visit

the Valley later in the same year,—which the Cowrt re-

fused,—then the defendants' again requested the Court to

visit the Valley and the Deer Lodge County Fair,—which

was refused by the Court. The plaintiff believed and does

now believe that it was a reasonable request that th Court

should have visited the Valley in Fall and Winter season

when the live stock were most affected. The defendants

claim that the farmers testified to losses as great or greater

in the summer months than any other time and quote

(5978-9, V. 16, page transcript) that Station's biggest

losses, who reports the largest loss on the Record, began

in June, 1905. On page 5978, V. 16, Staton testifies his

cattle began to sicken in June of 1904, not to (Jie at that

time. See record to page 6012, V. 16, to thoroughly ex-

plain this.

It was in October, 1904, before any of my stock died,

but some were sick before that. On page 5979, V. 15, Sta-
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ton states lost 51 head of cattle between October 20, 1904,

and October 25, 1906. On page 6357, V. 16, states horses

died between January, 1905, and present time, ( March 28,

1906. ) On page 6075, V, 16, / lost 13 horses of my own by

smoke and three frofn other causes, since October, 1904.

The Court can readily see by the above testimony that De-

fendant's statement as to Staton's losses being between

June and October are not true, but Staton gives his losses

as between October, 1904, and October, 1905. Also states

on page 6012, V. 16, that the first death was in October,

1904, although you will se his testimony shows (on page

5995, V. 16,) as follows: From October, 1903, to June,

1904, my stock never did better, showing no trouble to

stock until June of 1904 and the first death after the build-

ing of the neio stack was in October of 1904 ^'^'d not, as De-

fendants would have the Court believe, between June of

1905 and October, 1905, or during the time of the Court's

visit, to the Deer Lodge Valley. By examining the testi-

mony of Kreider and Staton as to the time of the year of

their losses the court will see the statement of Deft, At-

torneys are not the facts. The following pages gives the

testimony of Staton and Kreider as to the season of the

year when their losses occurred.

FRANK KREIDER'S EVIDENCE, Comp. Wit.

:

I lost 12 head in 1904. (V. 10, 3866.)

Kreider's loss in 1905 dates as follows: January 2,

cow; 10th, cow; 24th, cow; 25th, yearling; February 7th,

cow; 10th, calf; 24th, large calf; March 1st, calf died two

years old ; April 10th, fine cow ; July 21st, cow died ; Sept.

1st, cow died; Sept. 1st, calf; February 5th, 1906, lost cow,
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and calf was born dead on tho sixth. (V. 10, 3806.)

I did not lose any cattle while the smelter stopped in

1903. (V. 10, 2868.)

My stock is worse in March and April. (V. 10, 3868.)

In 1903, date of death of stock, February 11th, 16th,

19th, 20th. Does this bear out the facts as set out in De-

fendants' Brief as to the condition being at the worst dur-

ing- the time which the Court made its visit to the Deer

Lodge Valley? All the testimony in this Record shows the

stock to be in the worst condition in the fall, or from Sep-

tember to April. We have taken the only two casts they

have cited to prove their contention, and show them to be

untrue. Also find sheets attached of analysis of grasses,

showing the increase in the amount of Arsenic on the

grasses the longer they are exposed, and this increase is

clearly shown by these analysis, up to the time new grass

again began to grow. ( V. 10, 3883.

)

Defendants- make the statement that "If no injury be-

tween June and September, there can be no injury to

stock."

The Record is full of injury caused by the smoke to

crops all during the growing season of from June to Sep-

tember ; the bleaching of the crops, which is sulphur dam-

age, and shows more plainly on the growing crop, while

the arsenic damage, or the actual poisoning of the crop,

increases all during the season and much more rapidly

during the fall and Winter months, as shown by the sick-

ness and death of stock as confirmed by the analysis of the

grasses. See chemistry brief.

Defendants admit damage to live stock in 1902 and 1903
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up to the time of the remodeling and the building of the

big stack.

What do all the witnesses for the Plaintiff say? They

say this sickness is the same as the sickness before th4

building of the big stack. Dr. Knowles, Comp. Wit., states

on page 2108-12-13, V, 16, the sickness at this time is the

same, and from the same cause as in 1902.

Dr. Faunt, Comp. Wit., same trouble, same as in 1902,

only more general and more widely affected. Dr. Knowles

and Dr. Faunt, Comp. Wit., were the only two veterinar-

ians who testified, that examined conditions in 1902. The

Farmer witnesses who testified to these facts are too num-

erous to mention, but will give a few: N. J. Bielenberg,

Frank Kreider, W. C. Staton, K. D. Smith, Angus Smith,

Bart Para, W. P. Roberts. In fact almost every stock

raiser on the cstand stated the symptoms were the same,

and the Defendants have failed to put on one witness who

was familiar with conditions in both years who says the

symptoms of the live stock were not the same. Dr. Knowles

and Dr. Faunfs testimony stand undisputed in this record

in that respect, and as shown by record, Dr. Knowles was

employed by the Defendant Company to inspect and pay

for the dead and damaged stock in 1902 and spring of

1903. If Dr. Knowles was competent then, he must so be

considered now.

Defendants claim no damage was asked for loss of crop

in 1902 or depreciation in yield and none uxis paid.

See what the Record shows on page 6372, V. 17, Staton's

itemized claim for damage to shortage in crops for year

of 1902. 6320, V. 16, company paid me $150.00 damage to

thirty acres of grain in 1902. 6313, V. 16, see Staton's Re-
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lease for damages; shotvs they paid for damage to vege-

tables in 1902. 6010, V, 16. states Company paid do/mage

to his garden in 1902.

This itemized claim for damages presented by W. C.

Staton for 1902 in the only copy of any of the clmnfhs as

presented to the company in 1902. This shows claims for

damages as to loss of crop and depreciation of yield, and

Staton's testimony, as cited above, shows they paid it, also

the form of his release to them ; to-wit :—where it specifies

"All Damage to Crops including Hay, grass, paMiire, vege-

tables, etc."

W. H. Allen, release for damages for 1902; paid this

man |2,000, whose principal business was a gardener ; cut

had remedied the evil. That is all we ever heard of Mr.

only a limited amount of hay: about fifty tons at the most,

who only had ten head of stock. Does the Court believe he

did not ask and was paid for depreciation in crops when

his release^ in this respect, reads as follo^is: ''All damage

to my crops, including hay, grass, pasturage, regetables,

etc."

The Court will further notice that these releases state:

"Itemized in a list presented," but the Staton itemized bill

for damages was the only one they introduced, and it shows

exactly the opposite of what defendants state in their Brief.

The Court will find in all of the releases for damage pai-d

by the defendants for 1902 the release on the crops and

regetables. Is "Crops" only poisoned hay and pasturage?

(as the defendants would have your Honors believe) ; is

not everything that is cultivated on a farm included in the

word "Crops/' to-wit : hay, grain, grasses and vegetables

of every description? Still they try to dodge their own
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evidence and make this Court believe that '^Cropa'^ means

only poisoned hay, grass and pasturage.

Defendant's attorneys refer to the great and extensive

scientific investigations in regard to overcoming the smoke

evil (as it existed in 1902).

The defendants admit damage to stock, hay and pastur-

age in 1902 in numerous pages in this record ; also ask for

a finding, stating the fact they paid over |300,000 in dam-

age for the year of 1902. But they have failed to show that

they were emitting any less sulphur, arsenic or other sub-

stances into the air from their smelter than in 1902. On

the other hand, the testimony of Mr. E. P. Mathewsou

shows increased reduction of ores. No claim has ever been

made that they had stopped the emission of any of the sul-

phur, and the testimony of Mathewson shows that only a

small amount of the flue dust is refined in their arsenic

plant; that they save not to exceed one ton of arsenic in

24 hours, while there is emitted from the stack at least

25 tons every 24 hours. The defendants having had all

the facilities at their command, the smelter, men and mon-

ey unlimited, have not now attempted to show to this Court

the fact that they had stopped the emission of these poison-

ous substances from their works, hut do show an increased

reduction of ore of almost double the amount reduced in

1902; and as they are not saving any of the sulphur, the

sulphur emitted at this time must be increased over that of

1902, at the same ratio.

As to the arsenic, the}^ saved none in 1902 and only about

one ton a day at present, while 25 tons escape into the at-

mosphere. Does it not also stand to reason that the emis-

sion of arsenic ha^ been increased as well a'S the sulphur?
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Mr. Kelley stated to the Court that they would show by

Mr. Park Cawnmg of the Tenriessee Copper Company,

which Company has a similar stack and flues, that they

Channing from. Mr. Kelley, but we did hear from the re-

sults, as an injuivctimi was granted against that plant by

the United States Supreme Court. No matter how much

money or time the defendants spent in investigation, the

fact remains that the high stack and flue has not done

away tcith the damage.

Notwithstanding the above facts, after admitting and

paying for damages done in 1902, they come into this Court

stating almost double the amount of ores treated, with no

showing of Ivaving stopped any of the sulphur, and only

an infinitesimal amount of the arsenic, and ask this Court

to find no damage, on the grounds of the height at which

it is discharged into the air. They do not state to the Court

that less than one-half miles southwest of their smelter,

also in the west, at about the same distance, the hills are

much higher than their stack and the winds coming over

these hills blow down on the top of this stack, and force

the fumes to the ground, Mr. Mathewsofi/s testimony slwws

that frequently the smoke stream hits the Valley at about

two miles from the staek, and as the gases from the stack

are much heavier, two and a half times as heavy as air, they

must fall and settle on the surrounding country. And the

result of the high stack must be to spread the injury ami to

minimize the damage close to the works and increase it at

a distance.

Defendants further state that in many instances they

paid damages to more than the value of the farms. There

is no evidence in this record to that effect, and is not true,
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and we challenge the defense to show any such facts.

Still we admit, and the Court can readily see that it is

possible, to do more damage to a farmer, to his crops and

live stock i)i one year than the actual value of the land it-

self^ as the live stock kept on a farm, especially in the west,

where we have free range, in many instances exceeds the

value of the farm itself, and this most undoubtedly oc-

curred in the Deer Lodge Valley, and we call the Court's

attention to another clause in their release where they took

a final release for all future damage to any live stock, from

future as well as past injury, and the future developments

showed where they were wise, for many of the stock on

which damage was paid and which partially recovered have

since died from the smoke poisoning of 1904, 1905, 1906.

The defendants claim they paid no damage on anything

but stock, hay, grass and pasturage. If they paid no dam-

age to crops and no damage to the lamd, do they expect a

court to believe that their company was foolish enouyh to

pay more in damages than' the value of the animals, more

for the hay than it would sell for, and more for the damage

to pasture than it was worth? To ask an intelligent court

to believe any such statement is folly. And we have the

value of the crops, which would mean in this case gram,

vegetables and root crops, and the value of the farms,

which was not considered or taken into consideration in

these settlements. Take the amount they paid out |300,-

000, for the entire Deer Lodge Valley to five miles north

of Deer Lodge, which they state contains 240 farmers own-

ing from 160 acres to many thousands of acres each, and

w^ho owned from a few head of stock to hundreds of head

each, and who cut thousands of tons of hay ; divide |300,-
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000 by 240, the number of farmers they settled with at

that time, what have we as an average? $1,250 for the

farms of the Deer Lodge Valley. That amount is less than

the houses and fences of the Deer Lodge Valley cost per

average farmer. And another fact must be taken into con-

sideration here in this, that much of the money was paid

to men for loss of live stock who owned no lands in the

Valley. Bielenberg testifies the lands of this Valley are

worth |25 an acre; Staton testifies to the same; Cross-

white from |2.50 to $35 per acre. Where did the profit

come to the farmers by being damaged in 1902? In no

case did they show where a man received more than his

actu-aJ l^ss, at that time; still they claim great libet'ality

where they only gave partial justice at th<it time.

They try to show that this Association was formed for

the sole purpose of bringing suits against the defendants.

What does it show? First meeting held December, 1904

(Transcript 6086-88, Vol. 16) ; first experts on the ground

in January, 1905 (Transcript 2112, Vol. 6). These ex-

perts were Dr. Knowles, Dr. Schwartkopf, Dr. Gresswell.

Dr. Knowles, State Veterinarian, and the man whom the

Company selected to investigate and pay for stock killed in

1902, and who was familiar with smelter poisoning, not

only in the Deer Lodge Valley, but also at Great Falls,

where the same class of ores are treated. And the Court

well knows that veterinarians diagnose a trouble without

the assistance of chemists. Transcript, page 4854, Vol.

13, shows Dr. Harkins, Comp. Wit., was on the ground and

took samples on January 12, 1905. Defendants' counsel

states plaintiff made a demand on the Company on Jan-

uary 30, 1905, which is true, but states that "of course
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made no analysis until long after." See what Mr. Bielen-

berg, Comp. Wit., testifies to on page WO, Vol. 12: "After

we got our reports frwn the veterinmrimi-s and chemist we

wrote to the Smelting Company a letter, a copy of whieh I

ha/oe here. Produces letter." Whose statement is to be

taken here, Mr. Bielenberg's, who testifies positively that

reports were received from the veterinarmns ami chemist

prior to any claim being made, or Mr. Kelley'.^ hare state-

ment of ich-at he might think might possibly be true. Mr.

Kelley does not allude to a later letter of March 4th, 1905,

and presented with one hundred and seven claims of the

farmers to his company (page 4493, Vol. 12), but tries to

convince the Court that the farmers were arbitrary and

wished to injure them without giving them a clumce to set-

tle the trouble, when this record shows it toas months after

an offer of arbitration was made by the farmers (see letter

of January 30, 1905, and marked as an Exhibit, 41) before

this suit was filed. There is no place in this record where

any offer icas ever mad-e to the farmers to settle the dam-

age, but, to the contrary, defendants deny all damage.

See Jacobson's affidavit, where he states Mr. Dunlap

stated to him that "(the company) will fight the farmres

until they have not money enough to buy a breakfast," and

this affidavit is undisputed. Mr. Dunlap is purchasing

agent for companies, and an admitted agent of the Com-

pany by the attorneys in this case.

It is true that Professor Elrod and Professor Jones, the

botanists, did not appear until May of 1905, but a farmer

knows when injury is done to his crops and the eMent of

the injury better than any botanist. The farmers knew

their crops were injured in 1904, a year before Elrod and
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Jones made investigations, while it was probably uecessai7

from a scientific standpoint to have botanists explain how

the injury was caused. The record is full of statements

similar to this (by the farmers of the Deer Lodge Valley) :

^'I iroiild see the smoke come over my ranch and after it

had went away (length of time varying) / wouid notice

the oats ichite, the alfalfa white spotted and tlie grass

hurnt and loithered."

See digest on Sulphur for exact statements and by whom

made.

They (juote a pretended conversation between Kreider,

Elrod and Jones. Record shows as follows (V. 10, 3908) :

"A. Well, it looked good and it yielded good too, but

the fellows that were examining my grain, they said the

wheat was falling, from the smoke.

A. Well, I could see myself, the leaves on the stalk were

wilted.

Q. Who was this fellow that told you that?

A. Well, some fellow that came there to examine my
place ; I never asked for their names.

Q. An expert?

A. An expert, just like you are in law.

Q. No, I am not. Was he an elderly gentleman?

A. No, he was not. No, a man about your (Mr. Kel-

ley's) age, younger than you."

Again the defendants' stretch their imagination and try

and infer to the Court that these experts were Jones and

Elrod. Mr. Kreider don't know their names, but know*»

the appearance of the man who made the statement about

the grain being injured by smoke, which was no doubt true.



,• •

" "

—1435—

Mr. Kreider says it was a man younger than Mr. Kelley.

The Court will doubtless remember Professor Jones as an

elderly man with gray whiskers (Transcript, page 6024,

Vol. 16 ) , who gives his age as fifty-three years. With Pro-

fessor Elrod the Court is doubtless acquainted, an older

man than Mr. Kelley, while Mr. Kreider states he was

younger than Mr. Kelley.

The defendants' attorneys again try to mislead the Court

and state it was Cheney, Faunt and Kreider's conversation.

See what Kreider again says ( Transcript 3880, Vol. 10) :

Did not know their names, but says one of them was an

old Dutchmcm. (Transcript 3881, Vol. 10.) At the time

of this visit the record shows Dr. Schwartzkopf and Dr.

Chas. Gresswell were in the Valley making an investiga-

tion for the farmers. (The testimony shows that Dr. Gress-

well died in Denver, Colorado, and Dr. Schwartzkopf was

in the Philippine Islands when this suit started.) Again

we see they are jumping at conclusions, giving names where

none were given, and the description of neither Faunt nor

Cheney would fit the description of an old Dutchman, while

Dr. Schwartzkopf was an elderly German veterinarian.

Defendants' quote now the Griffith-Jones conversation

(Record, pages 3380-1, Vol. 9) : Doubtless Professor Jones

told him the smoke had been there. Mr. Griffith, states

(3381, Vol. 9) he knew the stuff was damaged, but did not

know how the smoke affected it.

Record, 3381, Vol. 9

:

"A. I noticed it on the alfalfa, that the leaves turned

a little white; they said it was smoke, but I don't know.

Q. You don't know?

Oh, no, I will tell you that Mr. McCleary, Deft's Wit.,
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and Mr. Thomas, Deft.'s Wit, came down to go through

my field and look at my stuff, and they said the smoke had

been there/'

(Note.—Mr. McCleary and Mr. Thomas, as the rec-

ord shows, have been in the employ of the Company

—

Mr. McCleary since 1902 and Mr. Thomas since the

Spring of 1903—so here we have confirmation of Pro-

fessor Jones' statement by the defendants' own em-

ployees. No mistake, no guessicork. Mr. Griffith gir^es

the nnmes.)

Record, 3383, Vol. 9

:

"A. I think it was a white spot, or looked like a white

spot, something of that kind ; I don't know as it went clean

through.

Q. Was there anything peculiar in the vegetation

around your place that Mr, Jones did not ascribe as having

been caused by smoke?

A. He did not say anything particularly. He is a man

of very few words; he was a stranger to me; I could not

understand him, I had never seen him before and I did

not know in whose interest he came there when he first

came; he seemed to be a very clever gentleman though.,

and what remarks he made certainly were very sensible. I

thought ; they seemed to be very sensible and pointed."

MR. CLINTON (3358, Vol. 9) : I will change the ques-

tion

:

"Q. When the smoke would come down there, when you

have noticed it on the place, would you notice any partic-

ular effect at that time upon your garden truck or vege-

tables?

A. I paid very little attention to the time that the

smoke came down ; I paid more attention to my vegetables.
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There was something affected them ; whether it was that or

not I don't know; I presume it was.

Q. Well, what was the effect that you noticed?

A. That they would wither; that is when the vege-

tables are young; after they would get advanced some, get

larger, they did not show so plain ; but there was some-

thing when the vegetables are young that certainly affects

them. ( See page 3359, Vol. 9.

)

Q. What kind of vegetables do you refer to?

A. Beets, carrots, parsnips, peas and such garden stuff'

as we can raise."

Parker-Elrod conversation (Transcript 8172-3, Vol. 21).

See what Parker says the smoke did w^hen it came and hit

his oats:

Record 8168, Vol. 21. By MR. CLINTON

:

"Q. Mr. Parker, you said that the smoke came up one

day (8169, Vol. 21) this last Summer on your second oat

crop, did you, standing?

A. Yes, sir.

Q. About what time was that?

A. That was some time in August.

Q. 1905?

A. Yes, sir.

Q. That is the only tiilie you noticed it affected the hay

or oats? That is the only time you noticed it settling down

on the oats there, was it?

A. Well, I had noticed it these times settling down on

the crops, but it appeared to be times when the grass was

dry, and I don't believe the smoke will affect it when it

is dry like it will when it is wet. The time it affected those

oats it was wet; it had rained and I noticed the leaves
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were all turned white, just like you rubbed chalk over

them. (8170, Vol. 21.)

A. Yes, sir, generally, and sometimes goes to the north.

Q. Then it is not very often that you have what you

call strong smoke or much smoke settle on your place?

A. No, sir.

Q. And that has been true since you have been up

there?

A. How is that?

Q. That condition has prevailed since you have been

there, I say?

A. Yes, ever since I have been there.

Q. Then you would state in reference to smoke that

during the Summer season you have very little smoke at

your place?

A. Yes, sir.

Q. Have you observed the smoke during the Summer

f5eason in the Deer Lodge Valley out in the Valley proper?

(8168, Vol. 21.)

A. I can't see all over the Valley from my place; T

can see partly over the Valley, but I can see the stack and

see which way it is going.

Q. Which tcay does the smoke go?

A. It goes dotcn mostly.

Q. Right dmcn the Deer Lodge Valley f

A. Right dmcn the Deer Lodge Yalley.

Q. The prevailing witids, you have noticed it taking it

down the Deer Lodge Yalley and not up your way?

A. Yes, sir."

Morgan-Johnson-Cheney conversation (V. 21, 8172-3) :
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Mr. Johnson, since the close of this suit, has taken Mr.

Cheney's advice—has sold his dairy and went to work for

wages to the men he sold it to. The above is not in the rec-

ord, but is a fact.

Defendants refer to the alleged neglect and starvation

of Staton's cattle.

Let us' see what the record shows as to the feeding of

Staton's cattle and the range they had to run upon. On

page 6013, Vol. 16, turned cattle out on May 10, 1905, after

being fed all winter. (Page 6014, Vol. 16) : They had a

range of six miles north and south from two and a half to

six miles east and west. This range used to support one

thousand head of horses and cattle prior to the erection of

the Washoe Smelter, and there was not to exceed two hun-

dred head of horses and cattle on that range this summer

(1905), including my own. (Page 6015, Vol. 16) : While

the grass on the range is not so good as it was before the

erection of the smelter, there is more graj^s on the range

today in proportion to the number of cattle than there ha.-<

been for several years. This statement is undisputed. ( Page

6327, Vol. 16) : Staton gives the owners and amount of

stock that used to run on Willow and Mill Creek ranges,

total one thousand head.

Page 5978, Vol. 16, shows these cattle were fed winter of

1904 and 1905 three hundred and fifty tons of hay. Fed

until May 10th, a week longer than any other cattle were

fed in the Valley. Pages 21200-1, Vol. 54, plaintiff offers

to prove the actual feeding of this by A. J. Cole, and was

not allowed by the Court to be introduced, as the Master

stated Staton's testimony shows as to the feeding. Page

3167, Vol. 8, George Parrott states that 1,000 head of stock
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used to run on the Willow and Mill creek range.

GEO. PARROTT, Comp. Wit. (Record 3167-8, Vol. 8) -.

"Q. What do you say about the range during the last

five years and during the time that the Washoe works have

been running, about its being overfed?

A. I don't know that it has been overfed, but the range

has been destroyed, and I took my cattle away from there

altogether, all I could, and put them on the other side of

the Valley, over that mountain, to get away from the smoke.

Q. What was the condition of this range at the time you

stated this 1,000 head of stock and cattle ran on it as to

being overfed?

A. Cattle used to do very well there; the cattle and

horses did, of course it was not really as good as it used

to be about 20 or 25 years ago.

Q. Well, how far back from Anaconda did you say what

is known as this Willow Creek range extends?

A. Oh, it extends south there 10 miles back, if the cat-

tle see fit to go there?

Q. Well, about how far?

The defendants' attorneys again try to misledshrdlwdw

French Gulch, and they frequently go over the top of the

mountain on to the other side.

Q. And do you know how wide it is?

A. Just as far as they wish to go East and West, there

is nothing to stop them."

Page 3168, Vol. 8

:

"Q. I believe you stated you took your cattle away from

there of late years?

A. Yes, after they began to die from the smoke I took
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them over east of the mountain to get them as far away

from it as I could."

(Page 21172, Vol. 54) J. O. Allen: There were 1,000

head of stock around my place in 1902. (21178, Vol. 54) :

This 1,000 head ran on Willow and Mill Creek ranges.

There has been no fencing of this range since 1902.

(Page 21178, Vol. 54) : The range there at present is

good, but no stock there that I know of. I keep my stock

at French Gulch because I can not keep them in the Deer

Lodge Valley.

(Page 21420, Vol. 54) : Staton states his fence around

Sections 25, 35 and 36 has been down for two years and

never was completed, and is open range.

( Page 5851, Vol. 15) : There were not to exceed 200 head

of cattle and horses on this range this summer, including

my own, and they do not do well. (Page 6328, Vol. 16) :

Twenty acres of average bunch grass land is supposed to

feed a steer the year around. Staton's cattle had more

acreage than that in proportion of range, besides about

3,000 acres of his own land.

Wm. Evans (Page 3472, Vol. 9) : "I take my cattle to

French Gulch in the summer because they won't live on

these ranges here or in the field."

The evidence of Allen, Parrott, Staton and Evans shows

that Evans' cattle ran on the Willow and Mill Creek range,

also Allen's cattle. Both of these men swear they could

not keep their cattle on these ranges since the operation

of the Washoe Smelter, whereas for many years prior to

that time they ran there and did well (Page 3473, Vol. 9),

and they were always fat and in fine shape. French Gulch

is 22 miles from my ranch, in a southwest direction.
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(Pajie 3476, Vol. 9) : "I Jmve tried to run stock on thu

range at tlw present time. I have tried it; they would fjet

sick and die.''

Defendants doubtless base their statement on the word

of Dr. Gardiner (their witness), who states he saw Sta-

ton's cattle wandering around aimlessly in the snow and

nothing to eat on the da}' of the sale, October 19, 1905.

See what the record shows (Page 6397, Vol, 17) :

"Q. What was the condition of your cattle, alluding to

October 19, 1905?

A. In poor condition.

Q. Where had they been running?

A. On the Mill Creek and Willow Creek ranges.

Q. In the hay field west of your house?

A. No, sir, upon the lower ranch.

Q. I will ask you if those cattle had not been in that

enclosed field right around your house, where there was

practically no feed at all for them?

A. Where they were the day of the sale?

Q. Yes, sir.

A. They had not lieen in there only the night l>efore,

and they were fed hay in there and hay lying all through

the field.

Q. They had only been there a day?

A. That is all, yes, sir. They were taken out of my
field and put in there."

See what Jesse Miller (a witness for and an employe

of defendants) says in regard to the hay lying in the field

on that date (Record 2477, Vol. 7) :

"They were in a bunch grass field south of the house and

he had fed them some alfalfa hay."
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How would he know they were fed at all if hay was not

still left lying there?

The record shows that these cattle had better feed con-

ditions than cattle received during the period prior to the

erection of the Washoe Smelter. They had the ranrje that

used to support one thoaswnd head. On page 5978, Vol. 16,

where these cattle were fed in winter 350 tons of hay, an

average of over two tons to the head^ cows and calves, and

,
the testimony of Staton shows that 75 of these were calves.

Ralph E. Smith (one of defendants' experts), on page

15931, Vol. 40, admits the timher directly ea^t of the Par-

ker ranch, on Mill Creek, is being injured by smelter fumes.

(Pages 15006-7, Vol. 38) : States that he examined the

timber on Section 25, S5 and 36, T. N., R. 11 West, and

this streak I have mentioned goes across there. There is

not timber on all of this strip ; it is simply a streak of land

and whatever trees are there shows the effect. It shows

quite plainly on northAWst quarter of Sectimi 35. On these

sections which I have mentioned I attribute it to smoke.

There is very little timber on these sections.

In the above statements Ralph E. Smith, the defendants'

witness, gives this as the worst injured portion to timber

from smelter fumes {the Mill Creek region). The sections

of lands given above are the lands of W. C. Staton, on

which his cattle ran in 1905, and, as is clearly shown in

this record, the arsenic and sulphur go* together. Is it not

much more reasomable to suppose that Staton's cattle were

suffering from the effects of smelter smoke than from lack

of feed, in view of the emdence given by Allen, Karlock,

Evans and Parrott. who state they could not keep their cat-

tle on this range after the Wa\shoe smelter began to opcr-
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ate, but that they had to take them away ; then what was

more reasonable than if Ralph E. Smith found this the

toorst injured portion of the Deer Lodge YaUeij? Is it not

reasonable to suppose that Staton's stock losses should he

the greatest?

J. W. MITCHELL, Comp. Wit. (Record 4191, Vol. 11) :

"Q. From your acquaintance with the range, what is

known as the Mill Creek range?

A. To a certain extent, yes, sir.

Q. Can you give about the area of that range?

A. Well, I don't know that I can do that. There is

quite a big scope of it north of me, and then there is quite

a big lot of country south of the hills there ; there are quite

a number south of me there ; there were a few head of cat-

tle in there last summer, I think perhaps they were Mr.

Staton's, I don't know.

Q. How long have you been familiar with this range,

or how long have you known it?

A. I came there in June, 1900; of course, I was not

very familiar with the ranges; did not pay much attention

to it ; in 1900 and 1901 the range north of me was covered

with stock; in 1901 lots of stock there, horses and some

cattle, but lots of horses ; most of them are there yet ( mean-

ing dead).

Q. What have you to say as to the suflficiency of the

range to feed the amount of stock that were running on the

range at that time?

A. They seemed to do well; there seemed to be plenty

of feed for them.

Q. Are they still ranging their cattle there?
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A. No, sir; there is nothing ranging- there except oc-

casionally you will see two or three horses out there. (4192,

V. 11.)

Q. . .What do i/ou mean hy lota of them arc there yetf

A. Well, their carca^sen are there; mofit of them died

there in 1902.

Q. What is the reason, do you knoAv, that they don't

range there now the same as they did in 1900 and 1901?

A. Well, perhaps the people are like me, they know it

will kill them if they put them om there.

Q. How about the feed?

A. Well, the feed is fairly good ; the feed is fairly good

for the reason that there is nothing running on it. What

I mean by "good" is a good growth.

Q. How is it compared with the year 1901 and 1902?

A. Well, there is not as much feed quite, I don't be-

lieve; I don't believe that it is as rank as it was in the

Spring, before the stock went on it. (4193, Vol. 11.)

Defendants make statements that are not borne out by

the record, except possibly in one instance, the Mitchell

-

Howard conversation, and the only instance where any one

in the valley was advised by a member of the Farmers' As-

sociation not to go out to a certain ranch, and this is the

only place in this record, and only one man. No evidence

that anyone else or any other place mentioned where a

person was advised not to go. And what does Howard's

testimony show? It shows that he did lose stock, hut

claims it tea's due to other causes.

Defendants state no substantial injury to crops or stock

of the valley—from the Old Works. True, but what does

the record show? That the fumes from the old works took
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a course nortlierly and icesterli/ and seldom came into the

Deer Lodge Valley. Also, the record shows that about

one-half the ammuit of ores was reduced in the old works

as com^pao'ed with the New Wo7-ks. Also shows that some

injury was done by the Old Works—a number of witnesses

testifying to this.

They state the sore nose was never heard of in con-

nection with any other smelter.

The above statement is not true. See what the record

shows on page 2103, Vol. 6. All Callan's horses, in 1902,

had ulcers in the nose.

Page 2106—Dr. Knowles : "I saw both horses and cat-

tle showing similar signs in the vicinity of Great Falls.'"

Page 2107, Vol. 6 : In 1903 or 1904 examined 160 head of

horses for Cascade Land & Cattle Company, seventy-five

per cent of which showed plain evidence of the same con-

dition mentioned before.

^^I never saw this cmidition anywhere else hut at Great

Falls and the Deer Lodge Valley."

(Note.—TJie only ttoo smelters where the Butte ores

are treated owtside of Butte.

)

The defendants claim no injury is shown around Butte

to stock, and quote Lavelle, a liveryman who pustares

horses only for a short time, and principally to rest them

up. Does not let any one horse run out for a period of

one year. The longest time given in his testimony, if we

remember correctly, is six months, and that in only one

instance. Raises no stock. The others he quotes are all

dairymen who feed large quantities of bran and other

commercial feeds, and in no instance have they put a wit-

ness on the stand from Butte or vicinity who feeds fod-
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ders <»rowu under smelter couditious, except that they

show where they fed some alfalfa from the Deer Lod<^e

Valley, grown in the vicinity of Stuart, and their testi-

mony shows that while feeding this hay, they fed it every

other feed and fed hay from other points at the same time.

As to the amount of pasturage near Butte, the Court is as

well acquainted as anyone, and knotc^, as is shown hy Mr.

Gillie's testimony, was killed by the sulpruh fumes years

ago. See Page 13121, Vol. 33.

Total reduction of Amalgamated at Butte when smelters

closed, S150 tons, while at Anaconda they are reducing

1000 tons. Gillie (states on 12206, Vol. 34 of Record)

testifies more sulphur eliminated at Anaconda than there

ever was at Butte under heap roasting.

73223, Vol. 34 : Gillie testifies that they are eliminuting

more sulphur and emiting same into the atmosphere at

Anaconda at the present time than under the old Short

Stacks or in 1902.

This clearly shows that more arsenic is being eliminated

from the ores and emitted into the atmosphere.

13118, Vol. 33: Gillie states the Farmers' claims for

damages in 1902 were found to have merit and were paid.

Why, then, if claims in 1902 were just and they paid

them, do they now deny injury? Mr. Gillie's testimony

itself is enough to establish the damage and injury beyond

a question of a doubt.

No witness from Butte vicinity shows that he keeps his

stock or feeds as the farmer must do in order to make his

business of stock raising profitable, and conditions of feed,

care and use are in no instance similar or can possibly

be used as comparative conditions in this case.
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Conditions on the Bliss ranch and those ranches adjoin-

ing.

The defendants might say, safely: "No discomfwt to

Bliss, the complmiiant, a<s lie lives several hundred miles

front the smelter^ hut they cminot deny lohat the tenant on

the property says about personal discomfort.

Personal Discomfort, as shown by all farmers:

MARTIN J. ELROD, Comp. Wit., (Vol. 17, 6484) : Od(^r

of smoke so stifling that he would have to get out of it as

quickly as possible.

CONRAD KOHRS. Comp. Wit. (V. 7, 2600) : Can

trace smoke from smelter to his ranch; readily distin-

guished by its odor from any other smoke.

R. SMITH, Deft.'s Wit. (Vol. 37, 14574) : Smoke strong

and disagreeable at the Purst ranch ; could smell sulphur.

Also makes similar statement to this of another locality.

KENNETH D. SMITH, Comp. Wit. (Vol. 2, 767), said:

Smoke striking his eyes would burn; smelled bad and un-

pleasant to drive through. Noticed same thing on Bliss

ranch.

W. P. ROBERTS, Comp. Wit. (V. 9, 3400) : The smoke

leaves dust on the hay
;
young man who cut it had cramps

and fell off the machine; caused him to vomit ; when Rob-

erts himself took his place it affected him in the same way

:

when Roberts' boy was haying made him sick for a week

and swelled his eyes badly
;
gave him cramps.

W. P. ROBERTS, Comp. Wit. (V. 9, 3407) : Has sul-

phur smell, is yellow, slate or blue color.

C. E. SCHWEND, Comp. Wit. (V. 9, 3532) : States that

an odor or dust comes up from straw of the grain (when

threshing) ; makes them sneeze and makes his neck raw,
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so that he has to use a slave all the time; one evening the

whole crew got sick.

JOHN QUINLAN, Comp. Wit. (V. 10, 3582) : Can

trace smoke all the way from ranch to smelter ; has a sul-

phur smell ; can taste it ; hurts the eyes badly.

JOHN BOHN, Comp. Wit. (V. 10, 3652) : In driving

through the smoke one day his wife got so sick that she

nearly died.

JOHN MARTIN, Comp. Wit. (V. 10, 3727) : Smells

the sulphur ; sometimes catches him in the eyes ; is heavier

when the air is damp.

HENRY HOFFMAN (V. 11, 4146) : Difference be-

tween the sulphur smoke and the other smoke is that you

can taste the sulphur,

N. J. BIELENBERG, Comp. Wit. (V. 12, 4531) says:

Years ago his sheep died from the yellows at the old works,

but he didn't know at the time what it was ; they are now

dying of the same disease; knows it is smelter smoke; lost

eight hundred head in those days and has lost three hun-

dred head that he is sure of.

N. J. BIELENBERG, Comp. Wit. (V. 12, 4462) : Dust

on hay injures the eyes and makes the men that put it up

sick.

FRED J. BLISS, Comp. Wit. (V. 2, 636) says: Smoke

is so thick you could not see two hundred feet away ; could

feel it in your nose and taste it.

BART PARA, Comp. Wit. (V. 3, 1072) says: Smoke

thick on his ranch many times ; hurts his eyes, and he can

smell it.

MRS. HENSLEY, Comp. Wit. (V. 3, 1144) : Keeps

doors and windows shut on account of smoke; comes in
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clouds like a suowstoiiii imd almost stifles them; affects

the ranch wherever it hits it, aud since 1902 smoke very

thick over whole place at times; made them cough and

sneeze, and in 1902 it seemed to strangle her daughter;

burned inside of throat and nose and cracked their lips.

H. J. QUINLAN, Comp. Wit. (V. 7, 2674) : Smoke looks

like a sea of water or a river on his place as you look down

from above.

B. F. NOTESTINE, Comp. Wit. (V. 8, 2848) : Can see

smoke all the way from his ranch to the works ; can smell

and taste it.

E. STAFFANSON, Comp. Wit. (V. 8, 2910) : Smoke

comes down and sometimes stays the whole day ; knows it

i? smelter smoke by smell, taste and burning sensation in

the eyes. Also, page 2939, V. 8, makes his boy sick
;
gives

him the nose bleed.

C. JONES, Comp. Wit. (V. 8, 3010) : Says smoke set-

tles down on his ranch like a cloud ; stings his eyes and he

can taste it.

ELI DEZOURDI, Comp. Wit. (V. 9, 3171), testified:

Smoke settles down and rolls over ranch. Can smell and

taste it, and it affects his eyes.

GEO. PARROTT, Comp. Wit. (V. 9, 3171) : States

that in traveling along the road smoke would feel like a

spark of fire in the eyes ; could taste it, and it would injure

the throat and make a person cough and smell strong.

WM. T. STEVENS, Comp. Wit. (V. 9, 3232) : The

smoke tastes like sulphur smoke; makes you cough and

your eyes hurt. Looks like a mist ; is whitish or bluish.

N. J. LIFFERING, Comp. Wit. (V. 9, 3294) : Going
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through the smoke little particles seem to strike the eye and

smarts it. It is misty-white or bluish ; smells like sulphur

;

settles down on his ranch like mist or a fog.

ANGUS SMITH, Comp. Wit. (V. 2, 649) : Smjs he got

a sore nose from stacking the hay the samie as the horses

had. In 1903 the man that stacked for him quit mi account

of the effect in his nose and throat, and would sooner go to

work in the smelter instead of stacking hay for him.

W. C. STATON, Comp. Wit. (V. 16, 6247) : Frequently

in the morning the Valley looks as though it were a vast

sea covered by smelter smoke, and the air is entirely clear

above it.

(Staton's testimony shows that where he lives is

some hundreds of feet above the elevation of the Deer
Lodge Valley proper.)

On page 6247, V. 16, Mr. Staton says he does not believe

it safe to eat certain vegetables grown in the Deer Txxige

Valley, from a personal experience in his own family.

On page 6248, V. 16, state he had had no trouble from

eating the roots grown but from eating other vegetables his

wife and family have been made sick twice.

Vol. 16, 6249 : In 1904 it was after cauliflower came in,

which would be about August or September.

Vol. 16, 6249: They were sick again in 1905, along in

June or July. Staton's wife and three of his daughters

were affected with the same symptoms as the fall before.

The first time they had been eating cauliflower, and the

second time it was spinach.

Vol. 16, 6250, : W. C. Staton says : On his return home,

after the second time, found his wife in the hospital from

the effects of it or spinach.
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BYRON HOWELL (V. 3, 1023) : Bliss ranch worth

f50 an acre; offered (hat for it fourteen years ago, and it

was refused.

(Note.—Dan James tlien the owner.)

VoL 3, 1024 : Not worth anything under present smelter

conditions.

ANGUS SMITH (V. 2, 660) : Bliss ranch a bargain be-

tween 1896 and 1900, at .f10,000 or 111,000. No value to

ranch under smoke conditions

Vol. 2, 661 : Improvements worth |3,000.

K. D. SMITH (V. 3, 789) : Bliss ranch worth |10,000

in summer of 1901.

Vol. 3, 791-2: Not much value to Bliss ranch in 1905

for any purpose.

WM. T. STEPHENS (V. 9, 3230-1-2) : Bliss ranch

worth |40 an acre prior to 1902. Now probably worth |5

to |10 an acre.

BART PARA (Y. 3, 1091-2) : Bliss ranch was worth

$40 an acre ; not worth that now.

(Note.—THESE WITNESSES HAVE LIVED IN
THE VALLEY FROM TEN TO THIRTY YEARS.

Defendants sa}^ that no injury is shown to tlie Bliss

ranch by the testimony of Bliss.

BLISS : Now, let us see what the testimony does show:

First : On page 572, Vol. 2, tlie record shows that in

1904 Bliss got an equivalent to |950 in rent ; in 1905, |10l)

for the south field
; |25 per month for the north field, or

1300; total rent for 1905, |400; a loss in rent for that year

of |550. Does not this show injury?

Second: Says ranch was worth |12,000; is not now
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worth over |4,000, a loss of |8,000 in valuation.

Third : On page 603, Vol. 2, in June of 1905 "went over

the ranch and saw the grass and clover leaves killed in

spots."

Fourth (Page 632, V. 2) Saw Smelter smoke on the

ranch.

Fifth (Page 634, V. 2) : Describes on cross examination

condition of vegetation on the ranch in June, 1905.

Sixth (Page 639, V. 2) : "Effect on vegetation could not

he caused hy frost/'

Seventh ( Page 574, V. 2 ) : The ground has been entire-

ly ruined by smoke fumes, and as I understand poisoned,

so I cannot rent it at all.

Defendants criticise Mr. Bliss for not accepting the offer

of J. S. Boone of |500 yearly rental. Is there anything

strange in Mr. Bliss doing this, as the year before he re-

ceived |T50 cash and the seeding and plowing of 40 acres

to grass, which he states wmm worth |200, or a total of |950

for the year prior. Was it very strange that he refused to

accept a cut of $450 a year m rent, and the first one he had

at that? He states he refused it and advertised the ranch

for rent in the "Anaconda Standard" (Page 593, V. 2).

That after he could not rent it himself, states he received

answers from all over the country, but could not rent it.

Mr. Bliss then says : "I then wrote to K. D. Smith and he

rented it for me. I offered it to Boone for |850, and he

moved off." Here Bliss agreed to cut the rent from |950

to |850, and could not get it. Bliss says : "I could not do

anything with it, and K. D. Smith rented it to Wolf for

|25 a mouth. ("This is the north half.") The south half

was finally rented to Sweeney for |100 per annum. It
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simply shoivs Bliss was trying to get a rmsonable rental

for this property^ hut mi account of its damaged condition

from smoke he fi/imlly had to accept a less price than Boone

offered. In Staton's testimony he gives thewavwe of Boone

as one of the Fiumeri^ whose claim was presented by him to

the Company.

Defendants claim Bliss only spent |16 on the ranch when

Bliss clearly stated he allowed |200 for seeding and im-

provements to K. D. Smith on the ranch in 1904.

Defendants claim Smith refused to rent to one Blain, a

dairyman, who bought Wolfe's dairy cows for fear that the

company might be allowed to use it to experiment on (page

23227, V. 59.)

Here again they try to show unfairness on the part of

the Plaintiff, the facts are as follows : The Defendants at

this time were in possession and control of the south Jmtj

of the Bliss ranch and had been for some time, with the

knowledge and consent of K. D. Smith. Even if the facts

as stated by the Defendants are true, which the evidence

does not show, Bliss stated on page 23228, V. 59, when

asked the question "If that was the reason for Smith not

renting it to Blain," (as is stated above. A. "I do not

know." If such was the case that the Defendants wished

to get possession of the remainedr of the ranch through

Mr. Blain, it clearly shows the unfairness of the Defend-

ants instead of the Plaintiff. It clearly shows that they

were not satisfied tvith tJie one-half of it which they had at

that time hut wanted it all. The evidence further shows

that Wolfe remained on the ranch for months after this

time, and the evidence further shows tliat Wolfe was not a

memher of the Farmers Associatimi, never was, nor is noir.
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The evidence also shows that the Defendants were at all

times allowed access to the entire Bli^s ranch. They were

allowed to inspect any and all stock on the ranch at any

and all times. Nothing was hidden by Complainant on

the Bliss ranch. Defendants tccre allowed to put their

aspirators on the ranch by Wolfe and they placed Wolfe

in charge of them. Nor could they have concealed any

facts, nor was it possible for them (the Complainant) to

do so. This record shows that the Farmers Asoociation

had absolutely nothing to do with the Bliss ranch nor no

member of it after it was rented to the Defendants and

Wolfe, and the only thing K. D. Smith had to do with it

was to rent it to the hest po^ssihle advantage. They claim

Blain was willing to pay a reasonable rental for it, but do

not state what that rental was. There is nothing in the

record to show any amount offered or made by Blain, but

Defendants state a reasonable rental was offered.

A reasonable rental means nothing, for the reason that

what Mr. Bliss would consider reasonable, the Defendants

iC'Ould. probably consider much too high. Mr. Bliss states

he refused $500 per year from Mr. Boone for the rea^son

that the year before he had received |750 ca<sh and improve-

ments to ths ranch worth |200, but finally had to take flOO

a year for the south field and |25 a month for the north

half, a,s the best offer he could get. Doubtless Defendants

consider a year reasonable rental for the south half of Bliss

ranch. Take the evidence of Defendants' witness, Mr.

Jesse Miller, who states the Bliss ranch at this time not

worth over |2,500.

What would be a reasonable rental for a property of

that value? Say 10 per cent on the value as fixed by Miller,
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Defendants' witness, or |250 a year. This amount would

doubtless be considered a reasonable rental by Defendants,

hut tJie ranch was not vacant at the the time Mr. Blain

ici^hed to rent it. Mr. Wolfe was still there and remained

there for months after that time. It is true Wolfe was only

renting from month to month at $25 a month. If Mr.

Blain was willing to pay more he should have offered a

higher rental.

Vol. 59, 23230 : Defendants show they claim Bliss prac-

tically had nothing to do with the case.

See what the Record says (page 626, V. 2) : Under-

stood while in Idaho suits were to be brought against the

Smelter. Wrote to Mr. Clinton asking him to take my

case. Have no contract with anyone except Mr. Clinton.

Record (page 627, V. 2) : Mr. Clinton conducts the case

for so much money.

Record (page 628, V. 2) : As entire compensation I

know the evidence gathered by the farmers was to be used

in my case, as a test case.

Record (page 628, V. 2) : I am simply the medium

through which farmers of the Deer Lodge Valley are try-

ing their cases.

Record (page 23230, V. 59) : BUss states every time he

conies to Montana he has a sick spell. "I would not live

on the ranch." This last statement shows why Mr. Bliss

has not been in Montana more during the trial of this suit.

It will be seen by the record where Mr. Bliss has had to

leave the stand on account of sickness on the opening of

this case (page 639, V. 2) ; where Mr. Bliss was compelled

to go to a hospital on the advice of his physician. The De-

fendants well know these facts.
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Defendants state John Smith got as fine a crop of oat

from the Bliss ranch in 1903 (Record 894, V. 3), as you

could see in any country. This is true.

Record (page 894, V. 3) : But see what happened to the

remainder of the crop. States John Smith seeded this land

to alfalfa and clover and the smoke came down there when

the alfalfa and clover was about two or three inches high,

burning the clover and alfalfa, and at the same time hurned

the oats, and by spring (or the spring of 1904) this fine

catch of grass, that was here the year before hardly any of

it appeared.

The Court must bear in mind that this was during the

year the smelter closed. Oats at July 1st, in Montana are

not over three or fawr inches m height, and at that time no

stem is started and oats are much more hardy in a young

stage than clover and alfalfa. Smith's testimony clearly

shows the smoke killed the alfalfa and clover, but the oats

made their growth while the smelter teas closed and were

harvested; while tlve clover atid alfalfa, heing still subject

to the fumes after the resumptimi, were destroyed. Smith

further states, "That after this fine catch of grass was

destroyed the fox-twil (they talk so much about on the Bliss

ranch), came in.

( Record page 859, Vol. 3 ) : Defendants states Smith ran

the ranch in 1904 ; had twenty-two acres of oats. True.

( Record 796, Vol. 3 ) : See what happened to the oats.

Smith states that the smoke came down there in Jime, and

the smoke had been there since the night before, and cleared

up about 9 o'clock A. M., and he went through the field of

oats on the Bliss ranch and found the clover leases, tJw

edges turned up as if the frost had been there; two inches
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of tlie oats 1raves were i/eUoiv, and in about three days the if

broke off. I hate noticed the same thmg on grass leaves

and u'Uloiv leaves after the smoke came down there (Rec-

ord, paoo 797, Vol. 3), thick for eight or ten hours. It

would take eight to twelve hours to see the effect plain, bui

you could ahmys see it.

(Record, page 797, Vol. 3) : "There was no frost that

night."

(Record, page 797, Vol. 3) : Next year on this same

piece of land oats were sown, and in August, 1904, we had

a couple of days of bad smoke, and it turned one-fifth of

the heads of these oats white ; never filled ; icerc dead.

Does any one need to ask as to the crop yield under these

conditions? Also that the testimony of Smith .'<hou's that

he had to quit his business and leave his ranch, n-hich joins

the Bliss ranch.

The defendants carefully avoided any questions of K. D.

Smith as to the crop yield on this ranch that year, but now

come in and criticize the testimony on the ground that it

was not shown.

See what happened to his stock in the fall of JOO.'t, irhrn

he mas lea^sing the Bliss ranch (page 778, Vol. 3) : "/« the

fail of 190Jf my cattle were worse affected than in 1902.''

I had 62 head on paMure at that time. In AnguM four

cows aborted; in September, si>x; two died in Aug nst. four-

teen died before Christmas, and I had tiventy-tivo more

that I sold for $150 {less than $7 per heud) . that cost mr.

most of them, $50 a head, the rest $-'iO a head. Smith's tes-

timony shows this state of affairs was while he had the

Bliss ranch under lease, and cut the hay on the south field.

Especially states he cut no hay on the Miller ranch.
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which is his OAvn ranch, and is used here under the name

Miller Ranch to show that the hay he cut, twenty tons, was

all the hay cut in the south field of the Bliss ranch.

While there is no proof that these animals actually died

on the ground of the Bliss ranch, they did die on his ranch,

which joins the Bliss ranch, and while his stock were pas-

turing and feeding on the fodder's grown on both ranches.

And can any one claim that these cattle were not as much

poisoned on one ranch as the other.

K. D. SMITH, Comp. Wit. (Record, page 764, Vol. 2) :

"I used the south half of the Bliss ranch in 1904 myself;

cut hay from it and pastured it after the hay was cut"

(Record, page 764, Vol. 2) : Says his ranch is known

as the Jesse Miller ranch.

(Record, page 794, Vol. 3) : Had about 12 horses in

1904. Their condition was bad. I sold two to a man in

October ; one of them died in January or February.

(Record, page 794, Vol. 3) : It icus worse in fall of 190')

than in 1904-

(Record, page 883, Vol. 3) : Stated he rented south field

of Bliss ranch in April for |200 a year (to Pat Sweeney),

and after he saio how his stock was going he wmild not puy

it; then I rented it to him for $100.

Defendants quote Record page 656, Vol. 2 : States An-

gus Smith's testimony shows Bliss ranch cut from 170 to

180 tons of hay in 1900 and 1901 and sold for |8 a ton on

ranch. Above is true.

But what about the production since then? 190
If. K. D.

Smith states ranch loonld not hawe cut over 85 tons (page

791), and the hay wobs of no vahie for feed. I think it is a

damage to a man to feed it.
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(Record, page 884, Vol. 3) : Sold a small stack of hay

cut on the south half field of Bliss ranch for |5 a ton (this

was 1904 crop )

.

(Record, page 916, Vol. 3) : Wolfe cut onlij 'lO tons on

the north half of Bliss ranch in 1905.

(Record, page 883, Vol. 3) : No hay cut on south Jialf

by Sweeney.

( Note.—The above testimony clearly shows that his

ranch w^as not plowed and let lay idle, but was farmed

in a good and workmanlike manner hy John Smitlr

and K. D. Smithj and the land loas plowed and prop-

erly seeded, and not, as the defendmrts ivould try and
Imve the Court helieve, plowed up, left rough and not

seeded at all. Jesse Miller testifies that the lands

along Warm Spring Creek are all similar in char-

acter. )

August Smith, complainants' witness, on page 067, Vol.

2, states that when he purchased the ranch which adjoins

the Bliss ranch it only cut 67 tons of Jmy, and hy the plow-

ing up of the wild meadow and seeding of the same in tim-

othy^ red top and clover had increased the production of

the ranch from 61' tons to over tico hundred tons.

(Note.—The evidence shows that John and K. D.

Smith, complainants' witnesses, are brothers of Au-
gust Smith, all engaged in the same business, all own-
ing the same character of land on Warm Spring Creek
and adjoining the Bliss ranch; and the success of Au-
gust Smith in the seeding of his ranch clearly demon-
strates the adaptability of this land to tame grasses.)

The evidence further shows that John Smith in 1903

plowed up and seeded the Bliss ranch in exactly the same

manner in which August Smith had seeded his ranch whicli

adjoined, and as August Smith had made a success of his
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place (before the smoke struck it) what is more reasonable

to suppose that if it had not been for the killinj>' of the

young grass and clover in the years of 1903 and 1904 by

the smelter smoke, as testified to by K. D. Smith, that this

plowing and seeding would have increased the production

of the Bliss ranch instead of decreasing it?

Take Dan James' testimony, who criticised the plowing

up of the Bliss ranch, also Jesse Miller, the only two men

who testified that the plowing up and seeding of lands to

tame grasses in the Deer Lodge Valley is an injury to same

;

outside of these two witnesses every man who has given

testimony along these lines, either for the complainant or

defendants, has stated that in the Deer Lodge Valley this

plowing and seeding increases the productivity of the land

instead of decreasing it. And the evidence of the seeding

of this ranch is disputed hy no one toho is in positiom to

testify to the facts except Jesse Miller, the foreman of the

Anaconda Copper Mining Company, and Dan James, wTio

the Master recognized as a hostile ivitness to the plaintljf,

and so stated in the record.

Dan James' testimony shows that he lived upon the

Bliss ranch for over twenty years, and that only f,ve years

of the twenty did he attempt to do ami farming. Also fur-

ther shows that the only grass seeded on the Bliss ranch

by him was a little timothy that he bought in Butte some

time in the early days, for which he paid 25c per pound,

which was the price for timothy seed about twenty years

ago. He does not show in his testimony whether he plowed

his land and seeded this seed in plowed land or whether he

threw it on the sod, harrowed it or just scattered it over the

surface. This one attempt was the only attempt he ever
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made to grow tame graas on the Bliss ranch. Still he will

come in to court and swear that the plowing up of about

eighty acres of the Bliss ranch rendered the ichole 320

acres practically valueless.

Defendants quote (Record, page 658, Vol. 2) that hay

was sold from Bliss ranch in 1904, but don't know the price

realized.

Mr. A. Smith, complainants' witness, from whose testi-

mony the above is taken, was not on the Bliss ranch in

1904, and had nothing to do with the ranch, but K. D".

Smith wa^^ and testifies to the amount he cut and the price

he got fw it (page 7475, Vol. 19).

Sold a small stack of hay from the south field; got $3

a ton for it. Aga'm the defendmits gwe incomplete te.f--

timo'ny.

Take a man who was not on the Bliss ranch and who

would not know all the details of the ranch, and ask ques-

tions which he must answer in the negative, and incorpo-

rate his answer in their Brief, hut fail to put in the answer

of the man loJw did know and so testified.

Mr. K. D. Smith's testimony shows a great depreciation

in yield of the hay crop, over one-half from what it was in

1901 ; also a decrease of |3 per ton for hay grown on this

ranch, a decrease of 40 per cent.

DR. CHENEY, Comp. Wit.

:

Dr. Cheney reports autopsy of farmers' colt on Bliss

property. (Record, 6932.)

Q. No. 5.

A. February 19th, 1906, sorrel colt, property of the

Farmers' Association. This colt was slaughtered upon the
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Blifss property, and a sample of the kidney was taken. Dr.

Salmon and myself were present.

Q. What was the condition of the colt Avhen it was

slaughtered?

A. Well, in a fairly good condition, but with well de-

fined ulcers in the nostrils.

(Record, 6936.) No. 12, February 19th, sorrel colt,

property of the Farmers' Association; sample taken was

liver; Drs. Salmon and Cheney present. This is the same

colt that I spoke to you about where sample of the kidney

was taken.

A. Yes, sir.

Q. Did you in each case determine the condition of the

animals with reference to whether or not it was suffering

from chronic or acute arsenical poisoning?

A. It is my opinion that I did
;
yes, sir.

Q. Were all of these animals showing symptoms of ar-

senical poisoning?

A. Yes, sir.

Q. Chronic or acute?

A. Very likely ; as I stated before, they had both condi-

tions, but more likely the chronic condition; I think the

chronic condition prevails down there. (Record, 6939.)

Q. In these particular cases, with reference to the par-

ticular animals that these samples were selected from, oth-

er than those concerning which you testified on your direct

examination in the main case, or when you were testifying

here before, were all of these horses animals suffering from

both chronic and acute?

A. Well, I would not say both, attorney; they may

have been and might not have been, but as I said I would
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not like to state, but they were all, in my opinion, suffer-

ing from arsenical poisoning. (Record, 6940.)

Q. Now, did these animals show the same characteris-

tic symptoms that you observed in the animals concerning

which you testified heretofore?

A. Yes, very much of a similarity. (Record, 6941.)

Q, Now, this sample, No. 5, was a horse brought by the

Farmers' Association and placed on the Bliss ranch?

A. Yes, sir.

Q. You were present at the time of its purchase, you

said?

A. Yes, sir.

Q. By Mr. Staton?

A. Yes, sir.

Q. From whom did he buy it?

A. Mr. Wolfe; I don't know his initials.

Q. Mr. Wolfe?

A. Yes, sir.

Q. A tenant on the Bliss place?

A. Yes, sir. (Record, 6959.)

Q. Was it poisoned?

A. You have got my opinion.

Q. Which is that it was?

A. Yes, sir. (Record, 6960.)

( Note.—Chemical analysis of the colt by Professor
Swain, Page 6924, Vol. 18, shows 13.9 grains in 100
pounds of tissue.

)

Q. Have you noticed any diarrhoea in th estock in the

summer of 1906 in Deer Lodge Valley?

A. I have.

Q. Can you state where?
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A. On various farms on which I have visited; I recall

the Bliss farm ; I would not say excessive diarrhoea there,

but I have seen what I thought to be cjuite excessive on

tract 16, and I can recall seeing cows at High Staffanson's.

and Para's; I have seen innumerable cases of diarrhoea,

but I do not recall where. (Record, 22693.)

DR. FAUNT (Record, 2316) :

Q. Have you observed any sore noses among the horses

on the Valley recently?

A. Yes, sir.

Q, How recently?

A. I think about a couple of months past, month of

January, 1906; that was my last examination, 16tli, I

think.

Q. And where was that examination made?

A. I went to a number of the ranches, clear down to

Mr. Beilenberg's, on Dempsey Creek; took them all in

pretty well.

Q. Any in the neighborhood of the Bliss ranch?

A. Yes, sir; on the Bliss ranch.

Q. On the Bliss ranch?

A, Yes, sir.

Q. How many horses did you examine on the Bliss

ranch in the month of January?

A. Five, I think.

Q. In what condition did you find them?

A. The condition was just the same as I had observed

pretty generally prior to that ; they had all lesions of the

nostril or sore nose, a coat staring in appearance and a

general dejected appearance of the animal ; facial expres-

sion changed and changed in the gait; the movement of
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tlie limbs did not scK^m to be under perfect control of the

individual subject itself, and a general lack of nutrition of

the body; dry, scurfy skin, tucked up belly, as we call it,

and the animal looked anything but in a thriving condition
;

I consider from my view.

Q. Doctor, from your experience in the Deer Lodge

Valley, were you able to form an opinion as to the cause

of that condition of that animal?

A. Yes, sir.

Q. And what was the cause?

A. I considered it, from the thorough examinations I

have gone into and the experience I have had, smelter

smoke poisoning, but arsenic appears to be the predomi-

nant factor, the most injurious. (Record, 2316.)

(Note—Dr. Formad states this steer suffering from

an "irritant," which irritant was shown to be arsenic

by the analysis of Dr. Emery and Mr. Kerr of the

Animal Bureau of the U. S. See Kerr and Emery
testimony.

)

ANGUS J. SMITH, Comp. Wit.

:

Defendants, quote record page 658, V. 2, states Angus

Smith gives description of some of his brother's horses

having sore noses on the Bliss ranch and states that is all

he says about the Bliss ranch except as to value.

See what the record shows:

Page 642, V. 2, cut hay on the Bliss ranch in 1899,

1900 and 1901.

Cut 170 tons in 1899.

(Note—Price paid |8.00 a ton |1,360

Cost of cutting and stocking, |2.00 a ton 340

Profit, prior to smoke |1,020
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Second year fully as much as the first year.

Third year fully as much as the first year.

Quality of the hay was good, fed it to my dairy cows

(page 645, V. 2.) Smoke sometimes so thick at my place

you could not see 200 feet away (page 647, V. 2.) Feel

it in your nose and taste it and at the Bliss ranch, too.

E. D. WOLF, Comp. Wit.

:

States Ed Wolf's cattle were in poor condition in June

of 1905.

See what Wolf smys about these cattle, how they got

in this condition, lohat tens the cause.

Page 901, V. 3—Moved these cattle from Mill Creek,

smoke effected stock so I had to mo^-e. EverytMng got

sick mi Mill Creek.

Page 905, V. 3

—

Abandoned ranch on Mill Creek.

Page 909-910, V. 3

—

Cows on Bliss ranch got in the same

condition as on Mill Creek ivhen the smoke came.

Page 911, V. 3—Cows drop four or five gallons in their

milk after a smoke period.

Page 906-7, V. 3—Turned horse on pasture for two days

on Mill Creek (in 1905) ;
plenty of food; got so he could

not walk in that time.

Page 910, V. 3—Moving from Mill Creek to Bliss ranch

had a good effect tvhile the smoke did not come that way.

Page 911, V. 3

—

When it did they got in the sa/me condition

as on Mill Creek.

The above testimony clearly shows Mr. Wolf knows
the effect of the smoke on the stock and explains why
his cattle weer in poor condition.

Page 911, V. 3, says stock began to be affected on the
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Bliss ranch in September. 1005; then he took tJwm up and

fed thetn (page 907, V. 3) alfalfa, bran and linseed meal.

Defeudants state Wolf would not testify that there was

as mach as 25 or 30 acres on which he cut the 40 tons of

hay.

Wolfe (page 939, V. 3) states there was over 30 acres,

but would not testify how much more. Page 916, V. 3,

states he cut all the hay that iras a profitable crop on the

north half of the Bliss ranch.

So both sides of ranch being equal (but Mr. K. D.

Smith) states in his testimony that the north half

was considered the best part of the ranch (page 857,

V. 3.) Here we see the great depreciation in yield,

but the Defendants try to convey the idea that Wolfe
had an excessive crop on this ranch (40 tons) in 1905,

when all the testimony in regard to the hay yield

shows the ranch cut from 170 to 190 tons a year prior

to the smoke period.

Page 938, V. 3—Did not pasture the meadow on Bliss

ranch in 1905 prior to cutting the hay.

Defendants quote Wolfe^—Put cows on pasture; im-,

proved, did quite well.

See what Wolf says on page 910-911, V. 3. When
the smoke came he had to take them up, theji </ot in

the same condition as on Mill Creek.

Defendants quote Wolf—Cows fell off in September

after frost had come.

See what Wolf says on page 941, Y. 3. '^T did not

notice any effect from the frost, but I noticed the ef-

fect of the smoke. I noticed the slimy nmtter coming
from the mouths of the cows."

The Court must take into consideration the fact
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that the time mentioned I'n on or about September

15th (page 911, V. 3), which time, as every one

knows, is the season of the year in Montana when no

one thinks of takiui> their stock up and putting it on

feed except in the Deer Lodge Valley. If the time

was the latter part of October then there probably

would be some reason in the claim made to the in-

jury of meadow grass for niilJx producing qimlitles

by frost, but the middle of Hepfcinher it is absurd , as

the alfalfa hay hai'vest in Montana is not over at that

time, and does the Court believe the farmers of Mon-
tana do not carry on their business in a proper man-
ner and harvest their crops prior to frost injury?

Wolfe says at that time saw no injury from frost,

but was from smoke, and Wolfe is supported in his

testimmiy as to it not being fro'st by Deft/s Wit., Mr.
Strange. (Record, page 13454, V. 34.) Temperature
record for September shows no tciuperature at which

frost could possibly occur niitil Septemher 29th, on

whicJi date the n^iuiiuuyn temperature was 32 degrees

and on the 30th, 29 degrees, a degree of cold so slight

it would not injure to any appreciable extent the ten-

derest vegetation, and there is no proof by any witness

that frost did occur at that period, and only that of

Mr. Strange's temperature record, which shows it

could not hare possibly occnred.

Here again we see Defendants theories are posi-

tively disputed by the testimony and by their own
Avitness.

We ask the Court to examine any release giren by a

dmrymmi to the Defendemts in 1902-03 that they have
introduced into the record and they all show '^for loss

of milk,-" K. B. Smith's release, Pat SAveeney's release,

W. J. Evans' release and others too numerous to men-
tion. But now they try to show loss of milk is due
to every conceivable reason except the main cause of

it, the fumes from their smelter.

Record page 912, V. 3, Wolfe's testimony shoAvs that in
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September, 1905j tlie colts of K. D. Stnith, pasturing on the

Bliss ranch, developed the sore nose. The Court will note

thi^s w the time Wolfe ua^ compelled to put up his cattle.

The Defendants, we believe, do not claim frost causes the

ulcer in the nose of the horse, but probably they overlooked

that point as they claimed every conceivable reason but the

true one, lohich is the smelter fumes.

Defendants state Wolfe never stated amount of bran or

other feeds used while cows were on pasture. This ques-

tion was never asked Mr. Wolfe by either Plaintiff or De-

fendants, but Wolfe does state on page 956, V. 3, on cross-

examination, "/ can make very little money on account of

luiv-ing to feed so lieavily.''

Defendants show (Record page 945-6, V. 3) the milk

yield on Wolfe's cattle as an average yield of milk. Plain-

tiff admits Wolfe received an average yield of milk, hut

wlmt did he ha/ve to do to get itf First, had to take them

from the pasture; second, had alfalfa to feed; fed 2IV2

pounds a day in the barn, besides wild hay from Bliss

ranch
;
gave extra feed and extra care.

Page 947, V. 3—"Q. Mr. Wolfe, you do not want the

Court to understand tluit this smoke was the only thing

that could heuve caused the falling off in milk?

"A. Well, it is just like this—it is a stra<n{/e coinci-

dence that the falling off tconld come when the smoke was

had.

Defendants quote Wolfe (record 948, V. 3)—Thinks he

has gotten a fair amount of milk from his cows while on

the Bliss ranch. Record, page 948, V. 3, Wolfe says his

cows are better milkers and better chosen than the average

herd.
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Defendants quote Wolfe (record 909, V. 3)—Gives the

feeding- but fails to enlijj;ljten tlie Court as to the fact that

all the fodder fed to these cows that was produced on the

Bliss ranch was the wild hay fed upon the ground (record

960, V. 3), about ten or tiDClve pounds to the coio per day,

the remainder of the produce fed is bought and hauled

there, so the Court can see that Wolfe does not depend on

the fodders of the Bliss ranch for his stock, but states on

page 958, Y. 3, "'That he could not maintain his dairy on

the fodders produced on the Bliss ranch.

Angus Smith testifies to the feeding of the Bliss ranch

hay for three j^ears prior to the smoke period to his dairy

cows with good success and at a good profit.

A^ote the difference on Bliss ranch prior to 1902 and

the present time.

Record page 918, Y. 3, Wolfe states he scatters the wild

hay over a large area on the ground (when feeding), so

that if there is poison in it it will not accumulate; by scat-

tering it about, it drops on the ground and the stock will

not get it, it will shake out.

Record page 4951, V. 13—Dust from Para hay (joining

the Bliss ranch) 682.5 grains As203 to 100 pounds dust.

Para ranch about one mile west from Bliss ranch.

Record page 960, V. 3—Hay on Bliss ranch cut in Aug-

ust.

Defendants (record page 957, V. 3) states that present

time means now, January of 1906, when Wolfe states the

pasture at the present time is of no value. But let us go

a little further and see what he says.

Record page 957, V. 3

:
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"Q. Is the pasturage on the farm worth anything to

you at the present time?

"A. No, sir; I would consider it a detriment.

"Q. Under normal conditions would the pasturage be

worth anything?

"A. Yes, sir; I think so."

Here loe give the analysis of the grass from the Bliss

ranch, taken Fehruary 5th, 1906, taken by Professor Har-

kins about fifteen days after the time Mr. Wolfe, Comp.

Wit., was testifying. See Harkins' testimony ( record page

4945, V. 13), shoicing 126 grains of As 203 to 100 poimds

of grass.

Can the Court not very readily see ichy this pasturage

is of no value?

It is shown by every witness on the stand who knew

conditions that prior to the operation of the Washoe

smelter cattle and horses were allowed to run on the ranges

and fields of the Deer Lodge Valley, and fed little or no

hay and only fed when the pasturage was eaten off or cov-

ered with snow, and this is true in all parts of Montana at

this time except in the Deer Lodge Valley.

Defendants ( record page 950, V. 3 ) , says Wolfe admits

telling Dr. Gardiner that his stock had improved since he

went to the Bliss ranch and he had no kick on his cows,

that he was doing well with them.

See what he actually says, Wolfe has explained the care

and feeding of his cattle as quoted in this Brief, also ex-

plained how and why the improvement came about, as

shown in this Brief.
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E. D. WOLFE, Comp. Wit.

:

Cross-Examination.

"Q. Did you not say at this time that it had been or

had taken a lot of feeding to get them back in shape that

now they were giving an average of about three gallons of

milk a day, and further, did you not say, using these words,

"I have no kick now on smoke." (Record page 950, V. 3.)

"A. No, I did not say on the smoke. I said on these

cows, that I was doing well now, but I had no kick on

the smoke because they were not getting it, only ichat they

were getting on the hay^ the bran was not smoked^ neither

teas the linseed meal/'

And does not this bear out Mr. Wolfe on direct, where

he states he had to put them up and feed extra in order to

get the normal amount of milk from his cows?

Refendants quote Jesse Miller, Deft. Wit.—Says he has

known the Bliss ranch since 1888. Was cold and wet.

One year grain would ripen and the next would not. Was

farmed before 1868. (V. 49, 19397-8.)

There is one strange thing about the above statement

and that is this : Mr. Miller has known this land since

1868, was Gold and wet (page 19397, V. 49.) Miller says

all the ranches along Warm Springs Greek are of a similar

nature. Is it not strange that Mr. Miller, knowing this

land to he cold and loet^ would, after knowing the condi-

tion then, purchase land ivhich joins the Bliss ranch on the

west in 1886 or eighteen years after he knew this was not

good farming land, as he would have the Court believe,

and live there for fourteen years, erect the best dwelling

house in that vicinity on this cold and wet land ivhere he
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GOuhJ have no assurance of a. crop? Hoav does Mr. Miller's

statemeut agree with bis actions? Not at all.

Defeiidaiits state haj^ not as good as it used to be, be-

cause thej plowed up all the natural haij and never seeded

it down. (Record page 19446, V. 49.)

Wbat doi^s tbe evidence of Dan James sbow (V. 11,

4267) ? Cut from 160 to 175 acres on tlie Bliss ranch (im-

mediately prior to operation of Washoe smelter), showing

that much naturai meadow land.

What about the seeding of 55 acres by John Smith in

1903? (Record page 895, Y. 3.) John Smith seeded this

land to tiniothij and clover. (This applies to 55 acres.)

See what Bliss says: Allowed K. D. kiniith $200 on-

rent for plowi/ng and seeding (record page 572, V. 2) forti/

acres. States this was old land which wus reseeded in

1904. Whose testimony is to be taken here, Mr. Miller's,

who, the record shows is an adjustor for the Company, or

these men who owned or had his land under lease? Miller

states thinks $2,500 is a big price for the Bliss ranch in the

condition it is now. That is true under tlie smoke condition,

but suppose this ranch was not injured to the extent plow-

ing had done on it. Then what?

Can ijou (JO anwijhere in Montana and huij 320 acres of

land of any character with $3,000 worth of improvements

for $2,500 except in the Deer Lodge Valleij? Says it was

all plowed up. The only evidence of the plowing and all

the plowing that was done on this ranch since 1892 does

not exceed 80 acres, so Mr. Miller is 240 acres off on that,

and only 55 acres on which any grass was ever mowed was

plowed, so instead of all the natural meadoiv being plowed

there was less than one third of it ever plowed. Record
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page 895, V. 3, K. D. Smith's testimony shows of this fifty

acres plowed b^^ John Smith, 35 had formerly been plowed

by Dam. James, leavmg only twenty acres new ground

plowed.

We think this testimony of Mr. Miller is absurd, and in

order for the Court to believe it miist disregard the actions

of Mr. Miller in purchasing land adjoining the Bliss ramch,

and also all testimony of Bllss^ K. D. Smith Aligns Smith,

Byron Houells, Wm. Stevens and others.

Mr. Miller makes mention of the Bliss steers, but fails

to state that these 15 steers had the entire south half of

the Bliss ranch for pasture, but this field as shown by the

evidence since 1868 up to the year 1905 teas a hmj field on

which large quantities of hay urns cut. The Defendants

claim that these steers only had average conditions. Where

in the world would you find an intelligent farmer who

would use 160 acres of hay land, the same as the south field

of the Bliss ranch, for pasture for that amount of stock

fo)^ about fire months, or from latter part of June to

December 1st? The gain of these steers even under nor-

mal conditions would not pay the t^xes on the land and

keep up the fences. Dr. Formad, Comp. Wit. and Gov-

ernment pathologist, states he took one of the best look-

ing steers in this bunch and killed it and it showed the

effect of the trouble in tlie Deer Lodge Yalley, a steer

raised in Idaho and mily kept in the Valley five months and.

given eMra care, and still the best looking ones showed the

effect of an irritant. Note—Or arsenic.

Mr. Kerr and Mr. Emery of the Government Bureau

testified to finding arsenic in all the samples of tissue
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sent them from the Deer Lodge Valley by Dr. Formad. (V.

57,22768.)

PAT SWEENEY, Deft. Wit.

:

Defendants quote Pat Sweeney.

Let us see who Sweeney is, is a dairyman, mens no land

and never farmed in the Deer Lodge Valley.

Defendants states (record page 8264, V. 21) Sweeney

rented the south half of the Bliss ranch in January of 1905

for flOO.

See what K. D. Smith, Comp. Wit., states as to this ren-

tal proposition (V. 3, 883.) Rented the south field to Pat

Sweeney in April, 1905, for $200 a year, and later on he

refused it at that price.

"And I rented it to him for |100 the entire south field."

Record 8340, Y. 21)—Rented this place about Jnlij v.

1905. ...Took cattle out September. Note—Used it only twcj

months.

If Mr. Sweeney had thought conditions were right on

this ranch why did he go back on his rental proposition?

Defendants quote Sweeney (8271-2, Y. 21)—Cow and

calves ran on the Smith ranch and Bliss ranch in summer

of 1905 and cattle did fine.

Probably Mr. Sweeney's cattle did the same in 1905,

as he testifies they did in 1902. (8238, Y. 21.) "Cows did

fine in 1902." (8241, Y. 21.) -Had no trouble in 190S;

everything done fine in 1903." "(jOt a calf from eccry

cmo; calves did fine.''

Now we will look at a few of Mr. Sweeney's statements

in the record as well as show what lie did. Y. 21, 8353.)

Savs cows lost milk in 1902. Put in damage for smelter
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fc^iiioke ill 1902; was paid for it (V.21, 8354.) Put in dam-

age for extra bay fed in 1002. (V.21, 8355.) That when

he signed the release he also signed away all future dam-

age to that -stock '"and to inij hiisiuc.s8.'' (V. 22, 8370.)

States he has sold all tils calrc.s since 1902.

Where did lie get liis calves to run on tlie pastures of tho

Bliss and l^niitli. raiudies in lOOof

''I never raised any stock (V. 22, 8372.) / doirt fiyure

Ofi raising stock/' "I had one mare die in 1905, one cow

died; she did not die; I knocked her in the head. (V. 22,

8373.) One got hurt in the barn. Tu:o more I killed in the

fall, in Noreinher, 1905.

Still tilings were fine, did not allow his cows to die, he

killed them.

Record page 8373, V. 22, denies the statement made on

direct (page 8241, V. 21) that every cow had a calf in 1903 ;

admits some did not calve, two or three (out of 27 head)
;

we think his testimony shows he had that number in 1903.

Record page 8375, V. 22, sells his calves ivhen from two

to three dmjs old.

Record page 8386, V. 22—Sweeney's release where he

was paid .|1,100 on the 19th day of January, 1903, for dam-

age caused by the smelter to 31 milch cows, 5 horses, /ovvs

of milk, extra feed, all damage to by business as a dairy-

man, all damage that 1ms ocavred or may hereafter occur

from the operation of the Washoe Smelter.

Record page 8350, V. 21—No sickness among his stock

in 1902, clearly showing the trouble he had in 1902 was

from the smelter, but swears on page 8237, V. 21, cmiis did.

fine in 1902.
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Record page 8392, V. 22

—

PtU in dmmiges for twenti/

cows not in calf in 1902 on account of poison daniayc

Company paid a portion of this.

Does the Court believe this testimony in the face of tlie

fact that he was paid $1^00 damage on a dairy of thirty-

three cons and fi^e horses?

Record 8351, V. 21, says he put in a claim for .|1,100 and

"they paid me every dollar I put in.'"

Now we will see if Mr. Sweeney is not again stating

things that are not true.

Record 8393, V. 22—Sweeney acknowledges a bill to be

in his writing signed by him, showing he actually put in a

Mil for $2,925 for damages to the Defendants in 1902;

where on page 8351, V. 21, swears they paid him every, dol-

lar he put in and states that to be |1,100, when in fact the^

paid him $1,825 less than he claimed on a bill of |2,925.

In this bill are the following items, page 8393, 2,000 gal-

lons of milk.

July 22, 1902, to $60, unnecessary feed to diseased cat-

tle. (V. 22, 8394.)

|125, hay for September.

$40, extra bran, September, 1902.

$100, hay and bran August, 1902.

States his cattle were all smoked at that time. (V. 22,

8395.)

Record page 8327, V. 21—Sweeney states, as excuse

(when it was shown by his own figures he could hire the

hay cut on the Barnard ranch and all work done and make

a profit by selling the hay on the ranch in the stack) that

he would not have the ranch unless he lived on it and that
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bis lease so showed. Lease teas denmiided produced in

Court.

Lease produced in Court and examined and no such

clause found in the lease. (V. 23, 8919-8920.)

Here again Mr. Sweeney is shown to have been disputed

by documentary evidence.

In 1905 Sweeney states (8271, V. 21) every cow had a

calf.

In 1903, no trouble with stock ; every cow had a calf.

(V. 21, 8241.)

Nothing- wrong in 1905.

But they paid him |1,100 damage in January of 1903.

What forfe

Yov loss of milf, |400.

Extra feed, total, |325.

Must have paid to balance |373 damage to stock, as he

owned no land.

Page 8395, V. 22, states cattle all smoked in 1903.

(Note—How can we account for this strange stale

of affairs? Only in this way, that in 1902-03, Mr.

Sweeney mas running w husiness for himself and was
depending on that business for a livelihood, hut in

1906, the time he gave the above strange and contra-

dictory testimony, he was working for the Defendants

as a foremmi on one of their ranches. It is very evi-

dent that Mr. Sweeney was trying to take care of his

job.

)

(Note—This man's testimony shows that even when
the smoke was at it.s worts in 1902-03, as a dairymmi,

he could and did protect his stock from death or any

ahnormal amonnt of sickness. Can the Court see any
difference between the condition of his dairi^ herd in

1905 than it was in 1902? This man's testimony shows

exactly what the farmers state, that in order to pro-
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.tect their stock they have to put them in barus and

corrals and feed bran and oats and other feeds, and

this is what the dairymen are doing at tlie present

time.)

Defendants say Mr. Sweeney states his milk business is

profitable.

Let us see how profitable. Mr. Sweeney (V. 21, 8367)

states profit increased from |700 in 1902 to 11800 in 1905.

(V. 21, 8292.) Now works for company for $S.OO a dai/.

How does it come that Mr. Sweeney, as a reasonable man,

sells a business which is increasing in profit at such a rate

and when he has it to a point of clearing -^1800 a year, sell

this business on time (see Vardaney testimony) and go to

work for some one else wJiere he can onh/ earn $1095 a jjear

and work every day in the year, out of which he miist sn.<i-

tain himself and family, whieh irdll cost under the most

fwvordble cmiditions $1.50 a day or one-half his total

salary. $5Jf2.50? He has left clear profit of $5Jf2.50 as

against $1800 in his business, or a loss yearly of $1251.50.

Is this reason? No, decidedly no. It is not a fact. Mr.

Sweeney's actions contradiet, absolutely. 1m statements.

(Note—The facts are un questimmbly gj^ foUowx:
Mr. Sweeney, on account of the excess feed and care

he had to give his stock m<tde no money.

His testimony shows cattle did die, also one of the two

horses he had on pasturage died on the K. D. Smith ranch ;

lays the death of this horse to over driving, but admitted

it was turned on pasture some time l)efore it died, also ad-

mits it had a sore nose.

Is it not more reasonable that Mr. Sweeney, seeing the

same conditions (as testified to by all the farmers) and
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having signed away all future damage to his business as a

dairyman, got out at the first chance he got, well knowing

he could not again collect for any damage to his dairy

business and he did not care to take chances on present

and future losses to his stock? This can be the only logi-

cal conclusion from Sweeney's testimony and not that he

would quit a business he had followed all his life and go to

work for some one else, Avhere he would clear less than

one-third of what he was clearing on his dairy business.

It is not reason ; it is not common sense to so suppose.

Defendants quote Sweeney says Wolfe's cattle and horses

were poor when he went to Bliss' ranch, but look fine now.

What does Wolfe, Comp. Wit,, say? Did not allow his

horses to pasture. Kept in the bam and fed. V. 50, 1972.

)

"I stabled them and fed oats and bran."

What does Wolfe say about his cows and what feed they

got and what kind? (V. 3, 908) : "Fed cows alfalfa hay,

bran and linseed meal."

Record 911, V. 3—Cows began to be affected ahout Sep-

tember 15th; took them up and fed them.

Record 912, V. 3—Pastured six horses in 1905. ( Note

—

On Bliss' ranch.) Got sore noses; hair standing up; were

sick. ( Four of these K. D. Smith's colts.

)

Record 918, V. 3—Fed linseed meal to counteract the

smoke.

"Gets alfalfa away from Bliss' ranch."

"Alfalfa grows quicker and has less poison from the

smoke ; that is the reason I feed it."

Sweeney testifies to mixing the hay bought at Staton's

sale with alfalfa.

Testimony of K. D. Smith, Angus Smith, Dan James
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dairies mi tlve native hays grown on Warm Springs Creeh

and others state, prior to 1902 thcij maintained their

avid with good results. Now all feed alfalfa, bought at a

distance, at this time.

E. D. Wolfe, Comp. Wit., states on page 957, V. 3, he

could not maintain his dairy on the fodders of the Bliss

ranch (dairy consists of 21 cows), and does not do so, as

his testimony shows he buys alfalfa hay to feed his cows.

See what Dan James says about the amount of dairy

cows he kept on the ranch and sustained on the fodders of

the ranch prior to 1902. (V. 11, 4263.

)

James states dairy consisted of 40 cows and six or eight

head besides. Does not state the amount of horses kept,

but doubtless 8 or 10 head. Wolfe only has one-half as

many and can not maintain those on the Bliss ranch at

the present time.

Record page 4264, V. 11—Dan James' evidence also

shows he had hay to sell and did sell hay in 1902. (Left

over from 1901 crop.

)

"Q. What did you get a ton for it?

"A The biggest portimi (I fed part of it) / sold vn Feb-

ruary, 1902; I fed part of it the first year too. I went into

the dairy business in the fall of 1900, I believe,"

The above statement of Mr. James clearly shows he not

only maintained his dairy of twice the size of Wolfe's but

sold the larger portion of his hay.

Defendants' brief, page 2950, V. 8, states Sweeney did

not feed any heavier in 1905 than in 1901.

On page 8306, V. 21, Sweeney gives the total amount ot

hay fed in winter of 1901-02 (the feeding season) as 78V2

tons.
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On page 8308, V. 21, admits 33 minimum to 34 maximum

cattle, and from 3 or 4 horses in fall and winter of 1901-2,

36 to 38.

Take the smallest number 36 head, he had fed 214 tons

to the head. Fed to stock in 1901-2.

Take the amount Sweeney claims he actually

fed between January 1, 1905, and January

1, 1906, or 295.5 tons to the average of stock he had,

as shown by the statement in this Brief, or 83 head. We
have an average feeding per head of 3.53 tons to the head,

or 11/^ tons to the head more than in 1901.

Clearly sJiowmg hy Sweeney's figures given on cross-

examination that his statement as to feeding no more hay

per head in 1905 thmi in 1902 is false.

Now let us see what Sweeney fed in the winter of 1902-03

or feeding season in fall of 1902-03. (V. 21, 8238-42-43.)

34 tons Boobey.

191/2 tons Jorgenson.

45 tons Reaves Binard place.

991/2 tons.

On page 8387, V. 22, Sweeney's release to company for

tiamages shows 31 cows and 5 horses, or a total of 36 head

on January 19, 1903; fed 99 tons to 36 head of stock, or

2.7 tons per head during the worst smoke period.

Page 8236, V. 21, Sweenty states put up his cows in

August, 1902. (V. 21, 8246-49-50.)

Tons.

Fed winter, 1903-4, Binard hay 70

Fed winter, 1903-4, Burder hay 30
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Fed winter, 1903-4, Hensley hay 50

Fed winter, 1903-4, Evans hay 4

Total 144

Page 8333, V. 21, had 72 head of cattle and six horses;

two tons to the head on the Binard place in winter of 1903

and 1904, about the same amount per head in 1901, or be-

fore there was smoke damage in the Valley.

This feeding in winter of 1903 and 1904 clearly shows

the Binard place little affected, as Mr. Sweeney states,

also the Court must take into consideration that the smelter

teas closed in 190S during the greater part of the groivin-g

season in the Deer Lodge Valley.

Sweeney's testimony shows he sold his cattle in April,

1904; went into business again in January 1, 1905, so

can't give full feeding for winter of 1904 and 1905, but had

to take January 1, 1905. This record actually shows as

to Sweeney feeding of hay per head for the different years

as follows

:

Winter 1901-2, 2 1-4 tons per head.

Winter 1902-3, 2 1-10 tons per head.

Winter 1903-4, less than 2 tons per head.

January 1, 1905, January 1, 1906, admitted figures by

Sweeney, taking 90 head of stock as the average number

fed Sy^^ tons per head. But figuring Sweeney's stock by

number and hay bought as given by him on his cross-ex-

amination, which shows his average of stock was only 8J,

he actually fed 3.53 tons to the head, almost twice a^s much

as he fed per head prior to 1902.

Sold dairy in April, 1904; had to take cattle back in

January 1, 1905. (V. 21, 8256-7.)
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Sold again on March 10, 1906. (V. 21, 8266.)

Here he gives eight and nine acres all the hay land on

K. D. Smith's ranch. If Sweeney is telling the truth here,

Smith, the owner's, testimony is false. Smith states he

•cut 97 tons of hay on this ranch in 1901 besides 15 tons

of oat hay. (V. 21, 2866.)

Here is a ranch of 240 acres used as a dairy farm with

only 8 or 9 acres of hay land, according to Mr. Sweeney.

This testimony is false on the part of Sweeney as the rec-

ord shows.

We think it well to insert here what Mr. Sweeney thinks

of the range on the east of Deer Lodge Valley.

''I valued the range near the Binard place at as much as

the ranch/' (V. 21, 8323.)

Grass begins to get dry in July and is not much good

for milk, but that is the time cattle put on the fcef. Would

have to feed more bran up until after the hay was cut, then

would turn them on the fields. ( This time would be in the

Deer Lodge Valley, September.) This grass would gen-

erally renew itself, grow up on the stubble and produce

more milk. (Talking of Binard ranch.)

Pastured milch cows on Binard place from April BGth to

September 28th. (V. 21, 8324.)

Sweeney states Binard, Pardee, French Crossing ( which

last is owned by the A. C. M. Co.) and Ed Whitcraft

ranches are the clearest plojces in the Yalley from Ana-

conda smelter smoke.

The Court will notice Mr. Sweeney can pasture the

Binard place from April 27th to September 28th, but can

only pasture the Bliss ranch from July 1st to September

1st, or tivo months; while most of the time the pasture on
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the Binard place was the hills or range to the east ; while

the Bliss ptt'Sture teas the south half of the range or a hay

field.

He says after liaymg on tlie Binard place, which would

be m September, the cows improved in tlieir milk, while

on tJw Bliss ranch on September 1, 1905, Imd to take them

from the pasture and feed them on account of the failure

in milk. And as aJl the dairymen who have testified in

this case show, the first effect of the smoke on dairy cows

is failure in their milk. What is clearer, after the above

testimony than that the smoke is affecting the Bliss ranch?

The Court will note that Binard, Purdee and Whitcraft

are not members of the Farmers' Association.

Sweeney states had a surplus of milk, an overflow of

milk in 1903. Has raised no calves since 1903. Is it not

strange that the only year Mr. Sweeney had a surplus of

milk or raised any calves wa>s 1903, when the smelter wan

closed? (V. 21, 8330.)

Mr. Sweeney states he is a member of the Farmers' As-

sociation. This must be an error in our copy. He is not a

member, never toas. (V. 21, 8343.)

Admits 90 head of stock would be a fair average num-

ber kept by him on the K. D. Smtih and Bliss ranches from

January 1, 1905, to March 10, 1905, at which time he sold

his dairy to John Varlanie. (V. 22, 8415.)

John Varlanie states they are getting better prices for

milk in 1906 than ever before, 22 cents a gallon wholesale.

(V. 23, 8833.)

This probably accounts for the fact that they are making

a small profit.

Defendants quote Sweeney states colts of K. D. Smith
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on the Bliss ranch in fall of 1905 had sore noses, hitt were

in fine condition.

This is a clear misstatement of the record, by Defendants'

counsel.

Record 8428, V. 22, Sweeney says

:

"Q Do you remember the Kenneht Smith horses?

"A. The colts f

"Q Yes, sir.

"A. No, I do not. I had not seen those colts—the ones

that he had mi the Wolfe pasture {or the Bliss ranch?

)

"Q. Yes, sir.

A. No, I wa<s not over to visit at all."

There can be no mistake in testimony like the above, the

animals are properly designated, who was the owner and

where they ran, by Defendants try to offset the testimony

of K. D. Smith in regard to these colts hy ticisting the rec-

ord. During the trial of the case before Judge Crane,

when Mr. K. D. Smith was on the stand, Mr. Kelley for the

Defendants asked to be allowed to send Dr. Gardiner to

examine these colts. (Mr. Smith had taken them up and

they were being cared for in Anaconda.)

Mr. Smith stated he w ould be pleased to have the ex-

amination made by experts on hoth sides. Dr. Gardiner

never came, did not go near them, and they come in with

a misstatement of the record and try to offset the testimony

of Mr. Smith and others in that manner. Dr. Gardiner

ivould never go and examine any stock in connection with

experts for Complainants, although invited to do so, and

Mr. Kelley^s asking for permission to examine these colts

was a hluff and nothing else.

K. D. Smith states on page 793, V. 3, July 3, 1905, left
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on the Bliss ranch until later part of October.

Now we will see how Smith's sworn testimony agrees

with Defendwids' statement: Bad nostrils^ almost closed

up; hair turned toward their heads; dead on their feet;

tired out going six miles; two in had conditimi yet; two

head has improved, kept these colts up in box stalls in

livery barn in Anaconda; feed oats, hay, bran and condi-

tion powders.

The Defendants state these horses were in fine condi-

tion. How does the sworn statements of Mr. Smith agree

with the statement of Defendants, lohich is only a state-

ment of the Defendants' attorneys and not in the record

at all?

Smith states two in bad shape yet, or at the time he

was giving his testimony, about January 20, 1906, or

about three months after taking them from tlie pasture.

Smith states that two of the colts are in worse condition

tJian when taken up. Gives Mr. Kelley permission for

Dr. Gardiner to examine these colts, also agrees to have

experts for complainant there for a joint examination, and

states it will give him great pleasure ofr the examination

to be made. But, the Defendants' representatives did not

appear. ...Why? ..Because they knew Mr. Smith was telling

the truth, and the only way they can attacq this evidence

is by misquoting the record and attempting through their

Brief to put words into the mouth of Sweeney, which the

record shows he did not say. We ask the Court here if

it looks like the Complainant is trying to cover up facts

and mislead the Court as to triie conditions. Does it not

show that the Defendants are afraid to investigate facts f

Defendants quote (record page 8429, V. 22)—Horses in
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poor condition when brought to the ranch. This statement

of Mr. Sweeney's does not apply to these colts at all, but to

one horse and not Iwrses. We give the testimony in ques-

tion and answer form here. (V. 22, 8429.)

"Q. Did you turn the horse belonging to Kenneth

Smith in the south field or the one you had there?

"A. Yes, sir.

"Q. What shape was he in?

"A. He was in awfully poor condition when he came

down there. He picked up a little bit, he picked up so

they could drive him.

"Q. How was he when he left there?

^"A. / did not see him lohen they took him up. .Mr.

Wolfe took him up.

"Q. Did you notice his nose after he ran there awhile?

"A Yes, sir, he had a sore nose.

"Q. Wasn't he in pretty bad shape, poor flesh?

"A. He was in better condition when Wolfe took him up

then when I took him down.

"Q. I thought you did not see him at that time?

"A. / saw him ivhen they drove him hut I don't know

how long they kept him up."

See what Wolfe says about the Smith colts. (V. 3, 912-

913.)

"These colts were in good condition when they came to

the ranch. In September their noses became sore, their

hair standing up and general dumpish condition. Did not

have much life."

"Q. Did they have a sick appearance?

"A. Yes, sir."

Now we come to what Wolfe savs about the K. D. horse
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Now we come to what Wolfe says about the K. D. Smith

horse and not horses ^ as Defendants state.

"Only one horse in the south field and that was K. D.

Smith's. (This field Sweeney had under lease 1905.) (V.

3,913.)

1 could not state as to his condition when he was turned

in there, I just noticed the horse there. He was there about

a month. Smith told us we could get him up and drive

him. (V. 3, 913.)

1 got the horse and brought him in and he showed the

usual effect of smoke. (This stricken by the Master "The

usual effect of smoke,") His nose was sore and hair stand-

ing up. Fed him in the barn for a week before we drove

him." (V. 3, 914.)

Does not Sweeney's Statement that he did not see the

hcse when taken from the field ( and he does not say how

long before he was taken out that he did see him), also

Wolfe's statement that he fed him in the barn for a week

before he drove him at all, absolutely disqualifies Mr.

Sweeney as to testifying to the condition of this horse when

taken out by Wolfe. It clearly shows Mr. Sweeney is again

overstating things.

Wolfe states he could scarcely get this horse to town and

back, a distance of seven miles. He got weak, would stag-

ger. They don't travel in a straight line, weave from side

to side. (V. 3, 914.)

States was a horse naturally of good life. (V. 3, 915.)

JNO. VARLANIE, Defts. Wit

:

Defendants quote record 8864-5, V. 23, John Valalnie's
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testimony says worked for Augus Smith on the Bliss ranch

in 1902, and says the cattle did not die and did not fall off

in milk.

Now we will see what the record shows in contradiction

of the above statement, and this man is the only one in the

record who does make any such absurd and false statements

as to conditions on this ranch in 1902. (V. 3, 647.)

AUGUS SMITH, Comp. Wit.

:

"Q. Describe the conditions of your stock in 1902-3 and

up to the present time—what happened to the cattle?

"A. Well, most of them died on me: they got sick on

me in the fall of 1902. I lost a good share of them and what

I did not lose, they got in such condition, I could not use

them for dairy cows..

"Q. What was their condition?

"A. The first I noticed they got poor, lost their calves

;

some died, then they would not take their feed, and it was

the same condition, to a certain extent, to the cows I was

milking. The cows I kept in the stable most of the time got

along a little better than the ones running outside.

In a few weeks after they were smoked they did not

give any milk.

Horses got sore noses. I lost a great many horses but

the ones I kept in the stable and fed grain, / did not lose.''

(V. 2, 648.)

JNO. VARLANIE, Defts. Wit.:

The Court will again notice that this witness, A. D.

Smith, Comp. Wit., states that in 1902 stock kept in barns

and fed did not suffer in comparison with the stock allowed

the natural forage of the Valley.
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Smith states Company paid him $4000.00 far damages uj)

to this time (December, 1902, to January, 1903,) this was

while he was on the Bliss ranch as shown by defendants

witness, Varlanie, and Mr. Kelley says the only proof of,

and death on the Bliss ranch teas one calf. (V. 2, 696.

)

Varlanie swears no troiihle to Smith's dairy or stock

during this period and defendants quote his testimony in

the face of the fact that they admit damage in 1903 to stock

and farms of the Valley, and paid |4000.00 to Smith for

such damage.

The above state of facts, which are undisputed in this

record, shows Varlanie is swearing falsely.

Smith states Mr. Scallon, who was managing Director

for the Defendant Companies, acknowledged at that time

the ranch was damaged and agreed, and did pay for the

damage to the business and stock, and these facts as to

damage in 1902 have been admitted time after time in this

record and they even ask for a finding to the effect that

they paid in excess of |300,000.00 in damages to stock and

crops in 1902. (V. 2, 697.)

This statement is undoubtedly so false that it clearly

shows the bias and prejudice of this witness. If not preju-

dice, his absolute ignorance of conditions in the Deer

Lodge Valley.

Defendant quite Varlanie, Record 2417-18, V. 7, says

that only cows who fell off in milk were the ones killed for

Tubercuulosis.

The Record shows that the first cattle killed in Deer

Lodge Valley for Tuberculosis was at Bart Para's place, in

the spring of 1905. See Dr. Cheney's testimony, or two

years after the time he was working for Ang-us Smith in
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the Bliss ranch and not, as one would infer from reading

Defendants' Brief, which would lead one to believe it to

be 1902 on the Bliss ranch.

Smith's testimony, where Defendants introduce Smith's

Release, which shows they paid for damage to stock, and

damage to business, also for extra hay and grain bought.

(V. 2, 699.)

Smith states they have omitted in their release "187

tons of hay on which they paid me |7 a ton damage; this

14000.00 damage was on personal property. (V. 2, 700.)

Varlanie states he never saw a sore nosed horse in Deer

Lodge Valley. ( V. 23, 8902.

)

The above clearly shows this man had paid no attention

to conditions in the Deer Lodge Valley and is not compet-

ent to testify; this is the most charitable view that can

be taken of his testimony.

Verlanie, Deft., states cattle killed by Dr. Cheney did

not have tuberculosis and he has one yet that Cheney con-

demned for tuberculosis, which is giving four gallon of

milk a day.

. . Here is a man who milks and sells the product of a

condemned tuberculosis cow, after being told she had tub-

erculosis.

This man's or rather boy's testimony is too absurd for

consideration. Varlanie gives his age as near 22 years,

born in Austria.

(Note—The testimony of Morgan Johnson, Deft.

Wit., in Comp. Brief shows conditions in the A. D.

Smith Ranch, which joins the Bliss ranch, practically

as shown by complainant on the Bliss Ranch.)

The Court will notice, as shown by the testimony of
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Harvey Showers, Frank Threlkeld, Bart Para, all neigh-

bors of Mr. Johnson, Deft. Wit, that they had hay to sell.

Mr. Showers was offering his hay for |2.00 a ton; Mr.

Para for |4.00 and Mr. Thelkeld about |4.00; still Mr.

Johnson, Deft. Wit., goes nine miles further away from the

smelter to buy his hay and pays from |2.00 to |4.00 a ton

more for it than he could buy it for in his immediate viein-

itq. See what Harvey Showers, Comp. Wit., states the

company paid him for his hay in 1902, page 6794, V. 18.

"Paid me $6.00 a ton for it in the stack for 1902 crop."

(This hay was redtop, wild hay and clover, page 6794, V.

18.) This was paid as damages to the hay.

HARVEY SHOWERS, Comp. Wit.

:

"This hay was hurned by Jesse Miller" Showing that

hay in this vicinity was considered worthless by Jesse Mil-

ler, Deft. Wit., and the company in 1902. (V. 18, 6795.)

No Crop cut in 1903 on this ranch. (V. 18, 6795.)

1904 crop cut by Angus Smith on shares and is there

yet. Can't sell it. Did not cut the crop in 1905, (V. 18,1

6796.)

Not worth harvesting. No value, was not salable. (V.

17, 6797.)

Not salable on account of the smoke. (V. 18, 6798.)

Staton testifies Showers instructed him to sell his hay

for $2.00 a ton, also that he could not sell it at that price.

(V. 18, 6818.)

Showers Ranch farmed for thirty years. (V. 18, 68050.)

Showers never sold hay on this ranch which was undam-

I ged for less than $6.00, average price prior to the opera-

tion of the Washoe Smelter, $7.00 a ton in the stack. (V.'

18, 6810.)
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Showers testifies to instructing Staton to sell this hay

cut in 1904 for |2.00 a ton. Defendants paid Mr. Showers

1810.00 damages in 1902 for hay and pasturage and four

horses. Does not facts as above given, clearly show some-

thing wrong in this vicinity from the smelter? First A. C.

M. Co. hum the hay on the Showers ranch cut in 1902. Has

only cut his hay one year since that time and can not sell it

at $2.00 a ton, not enough to pay for cutting and stacking

it. Butj the evidenc of numerous witnesses show that

prior to 1902 all the hay grown in the vicinity of Mr.

Johnson's was sold at a minimum price og about $1.00 a

ton in the stack and stock did well on it, and does not John-

son's own admission to Para, where he stated to Para that

his cows were drying up show no value to hay in this vicin-

ity? The Court will further notice by the testimony of

Wolfe, Sweeney, the only other two men who are conduct-

ing a dairy east of Anaconda or Warm Springs Creek and

selling milk in Anaconda, that they also buy hay at a dis-

tance from where they conduct their dairies. Why did they

not buy this hay close to home, if it iva<s not injured?

Dan Thomas, witness for defendants, states hay he put

up a year ago, horses would not eat it. Prior to Washoe

Smelter hay was first rate, also on the Showers ranch. (V.

46, 17993.)

Johnson, Deft. Wit., lost six or seven calves in 1905. (V.

25, 9638.)

Had three slung calves this spring. Admits probability

of five dead calves at his place in April. (V. 25, 9639.)

Admits ha/y cut on the Angus Smith ranch not suitable

for dairying. (V. 25, 9642.)
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( Note—But all the evidence in this record shows all

hay cut in this vicinity was used with good success

prior to the operation of the Washoe Smelter and here

Deft. Wit. states not suitable at this time for dairy

purposes.

)

(Note—Here again we see why Mr. Johnson goes

nine miles further away and pays more for hay, and
this also shows why he demanded a reduction in,

rental.
)

This Record is full of testimony where hay in this vicin-

ity sustained the dairy cows successfully prior to 1 02.

Admits he told Angus Smith he was not getting the

amount of milk from the hay he should at the time he got

the reduction in rent and tried at that time to just rent the

barn and house. (V. 25, 9643.)

(Note—Does not this clearly confirm the evidence*

of Wolf as to the Bliss ranch having no value except

for the improvements? Here again the witness for the

Defense confirms the witnesses for the Complainants.

Here is a ranch which prior to 1902 cut over 200 tons

of hay of good quality. (Angus Smith states in 1902

the company paid $1.00 a ton damages to his hay.)

Smith also states kept as high as 200 head of stock on
this ranch prior to 1902. Everything in the record

shows this was a fine ranch. Defendants did not even

attempt to show an ymismanagement or neglect ofi

this ranch and here we have the admissin f the tenant,

Mr. Johnson, Deft. Wit., who wanted only to rent the

house and ham. Did not want the pasture or anything

that grew on it, but would rather buy hay from a dis-

tance. Does not this one admission of Johnson give

the lie to every statement he has made as to the value

of the fodders of the Smith ranch for dairy purposes

at this time?)

Would like to call the Court's attention at this time to
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the decrease in the dairy industry near Anaconda. See

testimony of K. D. Smith, page 788, V. 3.

"There is about one half as many dairymefi now as f&f^

merly. That is about the best industry there at present, as

they ship in a good deal of the stuff they use and their

stock has to he kept up about eight months in the year and

fed in stahles which a stockman can not afford to do."

The Court will also note on page 669, V. 2, that on the

ranch Mr. Johnson is now leasing that Angus Smith kept

200 head of stock prior to 1901.

(Note—More stock than is now kept on the K. D.

Smith ranch, the Bliss ranch and Mr. Johnson's or

the Angus Smith ranch, combined, and the Court will

find that these cattle and horses were sustained by the

hay and grasses of this ranch, to-wit: the Angus
Smith ranch; no evidence in this Record showing any
hay being bought and hauled to these ranches at that

time. There was sufficient groivn there for their needs,

but what is the condition there 7iowf Johnson has

about ninety head on the Angus Smith ranch; buys

most of his hay at a distance. Wolf has about thirty

head on Bliss ranch, buys most of his hay from a dis-

tance. Pat Sweeney on the K. D. Smith or Miller

ranch buys all of his hay at a distance except about

twelve tons. Use this last ranch all for pasture. But
prior to 1902 Mr. K. D. Smith cut 87 tons of hay and
15 tons of oat hay on this same ranch and kept twice

the number of stock Sweeney or Yarlanie has ever had
on that ranch.

)

These facts to the number of stock kept and production

of crops on these ranches, are undisputed in this Record.

The Court will further notice the Defendants paid

114,000.00 in damages on the stock, hay and dairy business

on these three ranches in 1902, and we again call the at-

tention of the statement of Mr. Jno, Gillie who stated
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under oath that the claims of the farmers of the Deer

Lodge Valley at that time were found to he just and were

paid.

All the farmers swear positively that the conditions of

their stock and crops are the same as they were at the time,

and in no place in this Record have the Defendants shown

in any case that any individual farmer has testified to con-

ditions different from what he states, and the Defendants

have not even attempted to show different conditions from

what the farmer testified to as to his individual farm and

conditions of his stock, and the Court will see that up to

the time the Complainant closed his case, the Defendants

had men investigating all the farms in the valley or during

the periods of 1905 and 6. The Defendants' witnesses tq-

wit: Gardiner. McEachran, McCleary, Crosswhite, Thomas

Blankenship, Traphagen, Smith and others have not been

able to dispute in any specific manner any of the sworn

evidence of the farmers except in the following manner:

They would be asked a question about as follows: "How

was Mr. So and So's crop this year?" Answer about as

follows : "Looks goood, looks fine." But could not give the

yield in any inMance. The Court knows that the Defend-

ants' measured the hay in 1902 and the testimony shows

they measured all the liay in the valley in 1905 and in no in-

stance did they introduce any evidence of actual measure-

ments to show a farmer was wrong in his statements.

The men who made these measurements were witnesses

in this case to-wit: McCleary, Crosswhite and Thomas,

and all swore the valley looked better than in years, but

these men when on the stand were not asked anything

about the actual yield. Why? Vecause their measure-
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ments undoubtedly showed less hay in 1905 than in 1902,

but they failed to show in one single case different from

what the farmer himself testified to.

But suppose their measurements of hay in 1905 (which

all the testimony as to climatic conditions for that year

show was favorable for the production of hay) showed an

increase^ would they not have introduced it? Most as-

suredly they would, but they could show nothing different

from the farmers' testimony, a decrease. They can get and

did get men to ride through the valley and look and testify

fro^n the eye, that crops were fine, better than in years, but

these same men did not give the result of the yield in hay

for a single farm in the valley, including the farms of the

Defendants.

The Defendants say poor farming, lack of water, no fer-

tilization, bogs, frost, fungi, sunscald, alkali, fox-tail, too

much water, lack of drainage ; but if these things are

causes, did they not exist before 1902? Take the testimony

of Prof. Traphagen, Defendants' witness, when asked as to

how the Staton ranches are cared for, and he states 14127,

V. 36. ^'Staton ranches are well cared for." No neglect

here. But what does Staton^'s testimony show? His hay

crop increased every year up to 1902; and a steady increase

in the yield since that time. Also numbers of the witnesses

for Defense state Beilenberg's and Jacques' farms well

taken care of. These men also testify to a steady decrease

in their crops since 1902, as does every farmer put on the

stand except Parker and Bowman, two witnesses for the

Defense. One lives seven miles above Anaconda and the

other fourteen miles north and east. Not a man testified

hut wJw stated crops had decreased in yield in vicinity of
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the Bliss ranch.

Take the ranch on which Mr. Dan Thomas lived, the P.

Thomas Estate ranch. Does he claim an increase in pro-

duction? No, hut shows on the contrary a decided decrease.

Here was a farm in possession of one of the star witnesses

for the Company. Can he show any conditions different

from the Bliss ranch? (17940, V. 45.) Thomas shows first

began work for Company three years ago. ( 17993, V. 46.

)

States did not cut the hay on this ranch, W. P. Thomas

ranch, last year of 1905. Horses would not eat this hay.

Prior to 1902 never refused to eat it. It was first rate. .

.

Thomas, Deft. Wit., states had been buying hay for his

horses.

Thomas (page 17994, V. 46) prior to Washoe Works

this hay always cut and had a ready market, while at this

time (November, 1906) still stand, there unfed and un-

sold.

Thomas, Deft. Wit. No stock on Warm Springs Creek

now, only a couple of dairies. (V. 46, 17998.

)

Does not the condition on this W. P. Thomas ranch and

in possession of Defendants' witness, show the same con-

dition as the Bliss ranch? Stock ivon't eat the My; cmvt

sell it.

Thomas, Deft. Wit., buys outside hay to feed his horses

in Anaconda. Pays |20.00 a ton for it. This witness

shows he pays |20.00 a ton for hay to feed his horses while

he has hay standing in the stack on his own ranch. (V. 46,

18011.)

Johnson admits he thought there was more money for

him in working for |4.00 « daji flmn in running a dairy on

the Smith Ra'uch. (V. 25, 9646.)
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(Note.—Undouhtedly Johnson was riglit in this.

Angus Smithy the owner, testifies, on page 660, V. 2.

"I know no one can make a living farming on any of

these ranches." (meaning Bliss ranch and ranches

along Warm Springs Creek) Page 662, Smith states

is working for dages in Vutte at this time. (January,

1906.)

On these pages Johnson testifies to the men leasing his

dairy on the A. D. Smith Ranch and throwing it up, and

not paying him a cent. (V. 25, 9647-8.)

Johnson, Deft. Wit., "as soon as fox-tail is cleaned from

a horse's mouth, he recovers if fed good hay." V. 25, 9651.

)

Fed lots of fox-tail hay to cows ; never noticed any effect

on the cows. (V. 25, 9653.)

Admits hay bought of Joe Jacohsoti had fox-tail in it.

Cows did fine on it; they did all right. (V. 25, 9654.)

(Note—Complainants' witnesses again sustained

as to the action of fox-tail in hay on stock; makes
horses mouths sore when fed in the barn. No effect on

cattle. )

Johnson, Deft. Wit., horse that had a sore nose ran

on the Storm and K. D. Smith ranches, also Gibb's ranch.

This was a two year old ; ran out all winter. (V. 25, 96545.

)

(Note—These ranches all in vicinity of the Bliss

ranch.

)

Johnson only used Daniel James' Estate ranch for pas-

ture, 180 acres, from May 10th to June 10th, or one month.

(V. 25, 9657.)

There ivere stacks of hay in this James Estate ratich

with the fences down so cattle could run to them all the

time. (V. 25, 9658.)

Stated tried to buy some of this hay but they tcamted^
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)to much for it; they wanted $4-00 a ton. (V. 25, 9659.)

(Note—This statement of witness clearly shows

how he values hay cut in that vicinity considers $Jf.OO

a ton too much.

Never knew hay to sell for |4.00 a ton prior to erection

of Washoe Smelter.

( Note.—The Defendants ask the Court to find that

the farmers have a good and ready market for their

produce at Anaconda, still here is hay for sale for

$4.00 a ton, and Mr. Dan Thomas, a witness for the

Defense, states this ranch cut god hay prior t<o opera-

tion of Washoe Smelter, and Mr. Dan Thomas lives

adjoining this ranch on the east, and was buying hay

in Anaconda about this time. Shipped from outside

points at $20.00 a ton, paying a difference of $16.00 a

ton, and still Defendants claim hay normal in quality

and price in the Deer Lodge Valley.)

Not as much smoke on the Harper place as on the Smith

place. (V. 25, 9661.)

(Note.—Harper place west of Anaconda, Smith
place in the Valley east.

)

Johnson

—

put in by Defense over the ruling of the Mas-

ter. (V. 25, 9668.)

Smith stated to me if it was not for the smoke he would

not rent his ranch. That prior to that time he ran his

dairy successfully and got lots of milk from the hay grown

on his ranch.

Johnson states that he knows the farmers are only look-

ing for the truth. {As to smoke conditions.) (V. 25,

9675.)

Malt is cheaper feed than bran. (V. 25, 9675.)

(Note—Also states is better feed than bran to pro-



—1503—

duce milk. Still under these conditions his actions

show it is more profitable to work for |4.00 a day
than to run a dairy on Warm Springs Creek, and so

does Mr. Sweeney, although he does not state, as did

Mr. Johnson. The evidence shows he did quit the

dairy business to go to work for less, to-wit $3.00 a

day.)

Johnson. "Dealers in Anaconda have to pay at least

112.00 for hay in Anaconda at the present time, for hay

from the Bitter Root or outside points." (V. 25, 9678.

)

No hay evei- stood on the James Estate place from year

to year prior to construction of Washoe Smelter. (V. 25,

9679.)

No hay cut on this ranch in 1905.

This ranch is the one where he stated they asked too

much for their hay when they wanted $4.00 a ton. Note

the difference as to conditions in this vicinity before and

after the erection of the Washoe Smelter,

Defendants' quote Johnson has bene conducting a dairy

in Deer Lodge Valley since 1900. (Page 8551, V. 24.)

September, 1904, moved to Angus Smith's ranch, adjoin-

ing the Bliss Ranch. Paid |1,000.00 a year rental for it,

1904. (Page 923, V. 3.)

Ang;us Smith, (page 719-20, V. 2) states Johnson has a

lease for three j^ears and Johnson tried to throw up the

could help it.)

Page 9599, V. 25, Johnson admits on this page he asked

Angus Smith to reduce his rent and stated the reason was

on account of the smoke, also admits he did get the rent re-

duced.

LEE BLAIN, Deft. Wit.

:

Defendants state cows boujrht of Boone were at one
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time on the Bliss ranch, gives record page 817, V. 3, on

which page nothing shows ; evidently an error in paging.

(Note—Defendants have in their possession a bill

filed by Mr. Boone for damages to his dairy ivhile on
the Bli^s and other ranches.)

Defendants state Blain wanted to rent the Bliss ranch,

but what does he swear he wanted to pay for it? $20.00 a

month
J
(page 24452, V. 62,) for the north half. Not in-

terest for value of improvements. Is it any wonder Smith

told him he could not have it? Wolf was paying $25.00 a

month at this time and staged there for months after that.

Blain and Orm's testimony only shows this, that by

doing their own work they ran a small dairy at a profit.

Knew nothing of farming conditions in Montana; have

only been in Montana a short time and knew absolutely

nothing of the usual mode of handling stock in the Deer

Lodge Valley. All their testimony does show, is, that they

were willing to pay more for the dairies of Wolf and

Boone than they considered them worth, so they sold them

to them.

The testimony also shows they paid higher prices for

dairy cows than ever was paid before or since, to-wit:

$55.00 a head for all the cows in a dairy. Varlanie, the

only other man who has bought dairy cows since 1902, got

his for $Jf0.00 a head. What these men did, clearly shows

they were strangers in the country; knew nothing of con-

ditions in the Valley; paid |15.00 a head more for cows

than other people were paying. Their testimony is only

valuable on one or two points and is as follows: Only

going to show that where they are and have been conduct-



—1505—

ing their dairy business, the smoke does not come very

often, but is very valuable to the Complainants to show

the decrease in the hay production on the Henault ranch

on Lost Creek, ivhere their dairy was located for a short

time, or fall of 1905.

Their testimony coupled with the testimony of Frank

Hanault, shoAvs a great decrease in the hay yield on this

ranch. The Court will also see that this ranch is owned by

one of the Defendants^ employes, also a witness for the

Defense.

Frank Henault's crop, page 7801, V. 20, in 1904 was less

than in 1902. Can't tell how much it cut prior to 1902.

Henault's testimony shows a decrease in the hay yield

since 1902. The only year he can give us any idea of the

yield is the year of 1901. Henault states on page 7804, V.

20, contracted to John French 80 tons of timothy and red

top. "I sold some to other parties. Did not have enough

to finish French's contract. There was alfalfa besides this"

Now we will se what Blain testifies they cut in 1905.

"Cut in the year 1905 sixty-five tons on the Henault

ranch, forty tons of which was alfalfa." (V. 22, 8468.)

Here we see that Henault in the year of 1904 sold 80 tons

of timothy and red top, and would have filled his contract

to John French but he sold to other parties. His testi-

mony shows he had 80 tons to sell of timothy and red top,

not all the hay he cut that year of this class, but sold that

amount.

Blain states he cut 25 tons of imld hay, sJwwing a de-

crease of 55 tons on the timothy and red top meadow. We
put in this statement of Blain's where he claims this was

wild hay to show this man's complete ignorance of the
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quality of hay. Mr. Renault, the owner of the ranch, states

he cuts no icild hay on this ranch, all timothy, red top ayid

alfalfa, and this witness can not tell timothy and red top

from tvild hay. He can tell the difference from alfalfa and

other hay but his testimony shows that is about all he

does know.

Henault, Deft. Wit., states that in 1904, page 7804, V.

20, cut alfanfa besides this 80 tons. Blain in 1905 testifies

page 8468, V. 22, cut forty tons of alfalfa.

Page 8470, V. 22, Blain states his young stock ran on

the hills the summer and fall of 1905 but page 8469, V. 22,

he pastured his dairy cows in the hay field. Here we have

another illustration of the difference in care of dairy cows

at the present time as compared to their care prior to the

smoke trouble in the Deer Lodge Valley. There is not a

single case cited in this record where prior to 1902 that the

dairymen of the valley pastured their hay field prior to

cutting and stacking the hay grown thereon, but the rec-

ord is full of the pasturing of the hay field since the smoke

trouble and prior to the cutting of the hay.

The dairy men at this time use the hay fields for pasture,

where prior to 1902 they used the ranges near their farms

and pasture lands for that purpose, and in no single in-

stance can the defense show that a cow was ever allowed

to pasture in< a hay field in the Deer Lodge Valley prior

to cutting the hay thereon^ prior to 1902.

Note these men who pasture their hay fieldss Morgan

Johnson, on Dan James Estate ranch, 180 acres in this

field used from May 10th to June 10th. Johnson also

shows pastures. Angus Smith, meadows to about June 1st.

Jno. Varlanie and Pat Sweeney pasture all the K. D. rancli
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where Smith cut over one hundred tons besides pasturing

twice the stock that Varlanie has. The south field of Bliss

ranch always used for a hay field prior to 1902. There is

not a man selling milk in Anaconda who is located on

Warm Springs Creek in D. L. Valley proper who does not

pasture his meadows prior to cutting the hay thereon, at

this time. Where are conditions the same as before the

smoke trouble in 1902 f The dairymen do not conduct their

business as they did prior to 1902 but have turned the

meadows of these ranches on Warm Springs Creek into

paMures, in order to try and get a normal milk supply in

the summer season.

Take the Bliss ranch as an illustration. It supported in

the year of 1901 a dairy of forty cows and Dan Jones sold

the most of his hay. In 1900, 1901, cut 170 to 190 tons of

hay.

What did it do in 1906? Wolfs dairy of less than thirty

head kept on the north half, pastured for about three

months. Most of the hay fed to these cows was alfalfa

bought at a distance . The Company pastured 15 steers for

about five months on the south half and these steers then

were not beef. Leonard Pearnon, Deft. Wit., states they

were only in condition for feeders, and no hay cut on this

ranch at all in 1906.

The entire ranch was used for the pasturing of about

forty-five head of stock in 1906, and then only allowed to

pasture in the case of Wolf's cows from June to September.

Company steers tcere pastured from June 29th to about

December 1st, during which time these steers were taken

to the Deer Lodge County Fair and to Section 16.

Does not this show cattle are used differently and given
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better care than thej^ have ever been given in the Deer

Lodge Valley prior to operation of the Washoe Smelter?

Suppose that a fai'mer could pasture thirty stock cows

and fifteen steers on the Bliss ranch for four months in

the summer without any loss, and had to use the entire 320

acres for that purpose. Is not this ranch practically valu-

less if it can, only he used in this way?

The Defendants did not give a fair test as to stock condi-

tions when they used steers in their test on the Bliss ranch,

but should have put on a mixed herd, cows, calves and

young stock. They chose the hardiest animals, steers.

Put on no horses or she stock.

E. W. Orme, Defts. Wit., gives practically the same testi-

mony as Blain, his partner in the dairy business, and

quotes his testimony on page 8663, V. 22, to show the con-

dition of the stock and also that he was desirous of obtain-

ing the Bliss ranch.

See what the Record of his testimony on page 8663-4,

V. 22, shows: In January, 1905, Boone's cows were on the

Bliss ranch in the barn. Also his horses were not running

out, were being fed ray and bran. The hay was obtained

at a distance from the Bliss ranch, or north of the George

Jacques ranch, and the record shows all hay sold from this

ranch is alfalfa. What does this class of testimony show?

Simply this: Bone was using the buildings, buying /n'v

feed frrn a distance and feeding it n the Bli^s ranch. That

is all, nothing in this Record to show the feeding of any of

the fodders of the Bliss ranch by Boone.

Orme states on page 8664, V. 22, Boone horses were fine.

But Orme states Bone does not turn them out, feeds in

the barn and his testimony, as given before in this Brief,
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states are not fed the fodders of the Bliss ranch.

Orme states he was desirous of getting the Bliss ranch.

Why? Let us see : Page 8664, V. 22. "Seen this place in

January (for the first time) and icanted to get it" Now

we submit to the Court, what would a man know of a ranch

which he had never seen before, as to its production when

he only saw it in January? He must have wanted it for

the improvements alone.

Orme states : "It had a good ham, good conveniences. I

liked the place.'' Mr. Orme does not state mie thing about

the production of the ranch or cared what it jwoduced.

Say Blain only feeding hay which he states was not grown

on the ranch.

But, as to Mr. Orme being desirous of getting the ranch,

no one ever heard of this until Mr. Orme testified. What

does Mr. Bliss state? That he refused Boone's offer of

1500.00 a year for the entire ranch. "Mr. Boone moved

off, then I advertised it in the Anaconda Standard and

CQuld not rent it." Mr. Orme was still in Anaconda or

vicinity. Did he ever go to Bliss or Smith and try to rent

it? No.

This was only in the mind of Mr. Orme and never came

out until he became a witness.

Blaine and Orme's testimony shows that there is less

smoke ivest of town, tvhere they are located, than in the

valley, and this alone disqualifies any inferences that may

he drawn from conditions, as they find them tcest of town,

as compared to the Bliss ranch or the valley proper.

The Court will notice about the experiment of the Bliss

steers ; were all young stock, two years coming three years

old. They were weighed June 29th, again in September, or
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a period of eighty-six days. They give twenty-three days in

their Brief, or a gain of 1.78 pounds per day. These steers

were Idaho steers and picked stock, in breeding as well as

thrift, and the Court will notice the time on which they

were on pasture, June 29th to September 26th. Were taken

away and weigher, about the time this portion of the valley

was becoming affected badly by the fumes of the smelter,

as all the farmers evidence. Wolf. Sweeney, Varlaine, Jer-

genson, K. D. Smith, Angus Smith, Para, and all the men

who reside there, state along in September their cows arc

taken from the pasture and fed. The Defendants knew the

most favorable season on these ranches and they utilized

that period for their weighing experiments.

See analysis of grass on Bliss Ranch and that vicinity

;

shows a gradual increase the longer it is exposed to the

smelter fumes. You find the least arsenic in June and the

larger amounts in the late fall and winter months, and the

pasturing of a few steers for a limited period of eighty-six

days absolutely proves nothing, as to there being no in-

jury to the Bliss ranch. The evidence shows 1906 was one

of the rainiest seasons in the Deer Lodge Valley known in

years, and the testimony of Defendants' witness, Ralph E.

Smith, states such a season would increase the sulphur

damage and lessen the arsenic effect. But these steers

showed the evidence of the arsenic damage, as shown by

Dr. Formad, who states "an irritant was at work on these

stock," and he states he killed the best looking one and

Drs. Emery and Kerr state arsenic in quantities were found

in all tissues analyzed; showing that even for the limited

period for which they were left there they were beginning

to show the injurious effects of the smelter fumes. Samples
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sent to the Department of Agriculture showed arsenic in

large quantities, which was the irritant alluded to by Dr.

Formad. Even the organs of the deer or the wild animals

in the vicinity of the Deer Lodge Valley showed arsenic.

Defendants state this is all the Record concerning the

Bliss ranch. We think that the Court will find very much

more testimony regarding the Bliss ranch. The Defend-

ants failed to give any chemical analysis for Arsetiic in the

solh of the Bliss ranch. Even Traphagen admitted he

found arsenic in the soils of the Bliss ranch, hut did noi

determine it^ hut he purported to determine everything else

hut the main issue in this case, arsenic. Why did he not

complete it? Because there wns too much arsenic there.

That is the only inference which can be drawn from an

incompleted analysis.

Take the testimony of Wolf, who says no value to Bliss

ranch except the improvements. K. D. Smith states it is

a detriment to a man to feed the fodders of the Bliss ranch.

Take Dan James' testimony, a witness who was introdu^'ed

hy the Complainants but who was a hostile witness, whose

testimony as to the ruin of the ranch hy the plowing of

eighty aores is ahsurd. Pat Sweeney, Defts. Wit,, swears

on the other hand it is the finest pasture on earth. Still,

Pat Sweeney went back on his bargain for |200.00 a year

for the south field and would only give |100.00 for 160

acres of the finest pasture on earth. Take John Thomas'

testimony, who farmed this land in the seventies; states

he raised one hundred bushels of oats to the acre on this

land.

Take the testimony of Miller, who had known this ranch

since 1868, and who says all the land along Warm
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Springs Creek is similar, hut when he wanted a hom^

bought the adjoining ranch to the Bliss ranch, which A.

M. Walker states, on page 8712, V. 22, of his testimony,

they valued 160 of the Miller or K. D. Smith ranch while

owned hy Miller at $35.00 an acre. This was prior to the

smoke trouble and all the testimony shows the Bliss ranch

is a superior ranch to the ranch of K. D. Smith or the Mil-

ler ranch.

As to this Bliss ranch only being good for wild and red

top hays, it is amply disproved by the evidence of every

witness for the Complainant in the record. Who have they

to dispute what the Complaint says about the Bliss ranch?

First, Jesse Miller, who has been employed by Defendants

for years; Crosswhite, another man hired expressly to

procure testimony and testify in this case; John Thomas,

a capitalist, who has the bulk of his fortune invested in An-

aconda, whose actions contradict his statements as to the

character of this land; a man who bought this ranch in

the early days when such ranches as Jacques', Staton's,

Furst's and others were vacant government land. All the

testimony shows this was the first settled ranch on Warm

Springs Creek. The old-timers must have been very fool-

ish to settle on this stream if it was cold, wet and alkaline.

Dan James sicears this ranch was a hciter ranch ichcn he

sold it than when he hoaght it, twenty years before.. If

this was not a first-class piece of land, why was it settled

so early? We don't hear anything about its cold, wet char-

acter prior to 1902. B. Howells states he offered |8,000.00

for 160 acres of the Bliss Eanch in 1888.

All the facts as to prices paid and offered for this ranch

dispute all the testimony as offered by the Defense as to its
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character. Then we have Blankenship, a man who never

farmed a day in his life; Traphagen, also in the same class,

both theoretical farmers, and Ralph S. Smith, who never

was in Montana prior to this case and whose principal

business is investigating the diseases common to the cul-

ture of fruit.

The Defense could not get a single witness (outside of

Miller and Crosswhite, both Company employes) who had

ever lived in the Deer Lodge Valley to state the Bliss

ranch was not a good ranch prior to the smoke trouble and

was well taken care of. All this alkali, cold wet ground and

fox-tail, lack of farming came all at once. Hay yield de-

creased in two years over fifty per cent, but was cutting

more hay when James sold it in 1901 than ever in its his-

tory. It is impossible for a ranch to deteriorate to such

an extent on account of cold, wet soil and alkali in two

years.

Not a man who was not under salary (except Jno.

Thomas ) testified to the cold wet nature of this ranch.

They state no claim of loss on this ranch in live stock

except one calf. See what Angus Smith says about his

losses in 1902; lost most of his stock, was living on the

Bliss ranch at that time as shown by Varlanie, Defendants

Witness. Company paid him |4,000.00 damage. See Ken-

neth Smith loss in 1904 while he had the Bliss ranch under

lease; and the Defendants would try and deny injury to

this ranch, even in 1902, as to loss of stock on this ranch at

that time, 1902, which they know of their own knowledge

is true. Nothing has been allowed to run at large on the

Bliss ranch in the cattle line since 1904, for a period of

over about four months, and any horses left out any length
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cf time got sick and had to be removed to save them.

Mr. Kelley speaks of the sore uose on this ranch which

all the farmers state only came after the operation of the

Washoe S inciter. Dr. Knowles, Dr. Cheney and Dr. Faunt

C'omp. Wits., all state this is due to arsenical poisoning.

Here we refer the Court to pages 22369 to 22387, V. 57, of

Professor Harkins' testimony where he gives the analysis

of the scabs taken from sore nosed horses in the Deer

I odge Valley, showing the presence of arsenic in large

<iuantities. Also the testimony of Dr. Salmon, who states

it is caused by arsenic, and the testimony shows every

horse allowed to run at large on the Bliss ranch for any

h^ngth of time became sick and developed ulcers in the

nose. Miller, McCleary and Knowles all state that a sore

n«tsed horse was considered a smoked horse in 1902 and 3,

Oiid was paid for as such ; as do all the farmers testify that

<he first symptom noticed in the horse is the sore nose.

John Varline, Defts. Wit., states he worked for Angus

Smith on the BJiss ranch in 1902. On page 8863-4, V. 23,

Smith testifies to large losses in 1902. Dan Thomas, Defts.

Wit., states Angus Smith lost most of his stock in 1902.

Company paid Smith |4,000.00 damage in 1902. Defend-

ants claim nothing was shown to the amount of the croj) on

the Bliss Ranch in 1902. We think the paying of |4,000.00

in damages to the tenant on this ranch in 1902 must neces-

sarily explain what happened to the crop, as well as the

stock in 1902.

See the testimony of K. D. Smith as to hi.s .siock losses

in 1904 while leasing the Bliss ranch, which loss was

enormous. The Court can see by the losses of these men

while on the Bliss ranch that the statement that the record
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only shows the loss of oue calf on the Bliss ranch is not

true. But on the contrary the losses of Angus Smih in

1902 on this ranch were great in both cattle and horses;

also the losses of K. D. Smith in 1904 were great, and K. D.

Smith states that in addition to the ones that died he sold

wenty-two head for |150.00, which cost him about |50.00

a head, and in the face of such testimony as above, the De-

fendans in their Brief state the record does not show loss

or damage to stock on the Bliss ranch from 1901 to tha

present time except to one calf.

The statement of Defendants that the greater part of the

ranch has been exclusively used for pasture since 1901 is

not true, nor borne out by the record. Jno. Smith farmed

the ranch in 1903 and the record show^s he plowed up fifty-

five acres, thirty-five of old land and twenty would have to

be new land, and seeded it to alfalfa, clover and oats. In

fact, Jno. Smith farmed more land on the Bliss ranch in

190S than had ever been farmed in one year in the entire

history of the ranch. K. D. Smith farmed and re-seeded to

grass forty aores in 1994, w^liich seeding was killed by the

smoke, as shown by the testimony of K. D. Smith. K. D.

Smith's testimony also shows that after cutting and har-

vesting the crops on the ranch in 1904 ^'^^ fields were used

for pasture.

In 1905 Wolf states he did not use the meadows on the

north half for pasture prior to cutting the hay but cut all

the hay that was worth cutting, and this 1905 is the first

year that the south field of the Bliss ranch was used ex-

clusively for pasture, and then by Defendants' witness,

Sweeney. In 1906, the Defendants themselves used the

south field for pasture, and there Is no evidence in this
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record to show that the greater part of the Bliss ranch has

been exclusively used for pasture since 1901, hut only the

aoiith half by Defendants^ witness, Sweeney, and them-

selves.

The Defendants take a contradictory stand in the rela-

tion to the farming of the Bliss ranch. They put on Miller,

Crosswhite and James to show that by plowing up about

55 acres of the ranch, and the farming of the same, it is

practically runed, and now come in and state by the fail-

ure of the proper farming and being, as they claim, mostly

used for pasture, crops have been as good as could be ex-

pected.

The 1903 crop on the Blis-s ranch was not shown for the

reason that Mr. John Smith, the man who could give the

actual production, had removed from Montana.

In 1904 Mr. K. D. Smith, Comp. Wit., states the entire

ranch would not cut over 85 tons of hay; he only cut

twenty tons of hay on the south half of the Bliss ranch in

1904, and states positively that twenty tons was all that

was cut on the south half that year, and not, as Defendants

states, sixty-five tons cut by K. D. Smith on one-half of

the ranch. Here again Defendants have misquoted the

record.

Defendants state no damage shown on Bliss ranch in

1905. The record does show decided damage in 190o on

the Bliss ranch. In 1905, the north half, Wolf only cut

forty tons of hay, all that could be cut, and the meadows

were not used for pasture; less than one-Jwlf normal

amount of hay cut in 1905 on the north half. Wolf states
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had to take his cows from pasture hi September when the

smoke came down there.

Here comes Sweeney's statement again, finest pasture

on earth, which he could only use from July to September

15th, or a little over two months. Horses got sore nose in

this pasture in 1905. The only one turned there could not

he driven to town without giving out.

Defendants quote Sweeney, Defts. Wit., as stating cattle

of Jenderson ran on the Bliss Ranch and prevented the

cutting of more hay on the Bliss Ranch. 1905 is the year

Sweeney rented the south half of Bliss ranch, in 1905 in

January for $200.00, and threw it up at that price, hut

aftertvards, in July, rented it for $100.00. The evidence of

this record shows hay was cut every year in the south field

of the Bliss ranch until this year, 1905.

Mr. Sweeney's Deft. Wit., evidence shows in regard to

the above statement ( which is only a statement of the De-

fendants' attorneys) that he did not cut any hay or attempt

to cut any, but turned his cattle into the meadow and used

it for pasture, the first time in the history of the ranch it

had so been used.

The Defendants also state that Byron Howell's testimony

shows the Jenderson cattle were in good condition in 1905

while pasturing on his and at times on the Bliss ranch, in

1905. This is another misquoting of the Record. Mr.

Howell, Comp. Wit., states on page 1023, V. 3, "Jender-

son's cattle were not looking good. Were looking bad."

Mr. Howell also states that all the horses running out in

that vicinity had sore noses in 1905. "Also there is a

bunch ther now (January, 1906,) with sore noses." Page

1022, V. 3.
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Defendants state Wolf's crop cut in 1905, or forty tons,

which Defendants construe as to being cut from twenty-

five or thirty acres. Wolf states he cut all the hay land

on his half of the Bliss Ranch. K. D. Smith and B. Howells

stat^' the north half is the best part of the Bliss ranch.

Average cutting for three years prior to smoke, 180 tons,

or 90 tons for the north half. ShoiDs Wolfs Imy croy in

1905 uods one half short, and not as Defendants' construe

it.

Defendants state that Mr. Boone's results must have

been good in 1904, as he wanted to lease the ranch for a

period of two or three years, but the claim of Boone was

filed against the Defendants and W. C. Staton's testimony

shows he presented that claim to A. J. Shores, President of

the Washoe Copper Company.

Here again we have the defendants' attorneys in argu-

ment disputing the sworn testimony of witness. The De-

fendants' attorneys know this statement of Boone not

presenting a claim for damages to be untrue, and is shown

in this record in Staton's testimony.

Again Defendants refer to K. D. Smith cutting sixty-five

tons of hay on less than half of the Bliss Ranch ; K. D.

Smith states in 1905 the entire Bliss Ranch would not cut

over eighty-five tons, and states specifically that he only cut

twenty tons on the south field. And furthermore, Mr.

Smith's testimony does not state that he only had the south

half of the Bliss ranch that year. He states he rented the

Bliss ranch that year. He states he rented the north half

to Boone in the fall of 1904 and the testimony of Orme

shows that when he saw Boone's stock in January of 1905

he was feeding liav grown from a distance. And the selling
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of tliis liav to Johnson, abont sixty-fivp tons, and llic twenty

tons Smith testifies was all he cut in the south field, of

Bliss ranch, make the eighty-five tons he testifies, the en-

tire ranch cut in 190J^ clearly showing Smith cut the entire

ranch in 19().'i to get eighty-pve tons, absolutely disputing

Defendants' assertion that he cut sixty-five tons on^ lesss

than one-half of the Bliss ranch in 190'/. .And here again

we see Defendant's conclusions disputed by facts in the

record.

Defendants refer to the splendid results of Wolfe while

on the Bliss ranch.

First, how are they obtained? And as to their being

splendid, Wolf states he can make hut very little money on

account of having to feed so heavily^ and Avhere does h** get

his feed? Not all grown on the Bliss ranch but very little

of it. None of the hay grown on the Bliss ranch fed in the

barn, hut fed, on the ground so as to alloiv the poison to

shake out of it and not accumulate, as it would if fed in a

manger. See analysis of dust iu haw on Para Rancha

(Note—Near Bliss Ranch.) 684 grains arsenic to 100

pounds of dust. And Wolfs testimony positively says that

the Bli^s r-anch has little value except for the use of the

improvements, and his testimony positively states he could,

not maintain his dairy of about twenty-five cows ou the

product of the Bliss ranch at this time; while the testimony

of Dan James states jyrior to 1902 he maintained a dairy of

twice the size of Wolfs on the Blss ranch , and did not luive

to buy hay, but mmntained this dairy and sold most of the

hay cut on the ranch; while Wolf buys most of his hay and

hauls it to the ranch and feeds it, and whatever results

Wolf obtained on the Bliss ranch was from feeding alfalfa
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hay, bran and oil meal, and stabling his cows nine to ten

months in the year.

Defendants claim that the Complainant claim the feed-

ing bran and oil meal is an antidote for arsenical poison-

ing, and from the way they state it in their Brief, it is en-

tirely different from the way Complainant does claim.

The Complainant does claim there is less poison in the

hay than on the grasses; that the cutting, stacking and

handling of the hay shakes more or less of the poison from

the hay, and by the feeding o f bran, oats and oil meal, or

concentrated feds, does benefit the stock, as it causes them

to eat less of the hay and pasturage than ivoiild he neces-

sary to stock that subsisted on the fodders of the valley

alone, and necessarily reduces the anwiint of poison taken

into the system. And in this way the oats, bran and oil

meal are an antidote, but no one has claime dthat outs,

bran and oilmeal are, or are not, a direct antidote for ar-

senical poisoning.

But all the testimony in the record shows you can not

maintain stock in normal condition on the pasturage and

hay of the Deer Lodge Valley at this time, while formerly,

or before 1902, they could and did do so; whle at the pres-

ent time, in addition to hay and pasturage, they have to

feed oats, bran and oil meal. If Defendants want to con-

strue the facts as given above as a statement that bran, oil

meal and oats are an antidote for arsenical poisoning, they

are welcome to do so, and all the testimony on the subject

shows that the first st^p to preserve your stock is to take

them from the pasture and feed ha<y, then oats and hraii

and oil meal, and the chemical tests show more arsenic on

the grass and less on the hay, and the actual experiments
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in the stock business show the same, that th-e stock do bet-

ter on ffihay than on pasture, at all seasons, except prob-

ably one or two months when the grass is growing rapidly,

and chemical tests show very little arsenic on the grasses at

that period.

The injury by smoke is shown to every ranch near the

Bliss ranch; Showers ranch (abandoned), Dan James

Estate (Ranch abandoned), P. Thomas Estate ranch

(abandoned), no farming or hay cut in 1905. Reduced

yield and damage to stock on Threlkeld Ranch, Angus

Ranch, K. D. Smith ranch, Howell Ranch, (abandoned,)

no farming or crops cut; Jergenson Ranch shows horses

all had sore noses and Jersenson states can't say how much

he is damaged. In fact, every man who has lived in that

secton, whether for Complainant or Defendants, states

ranches are not in the same condition as to productions as

prior to the operation of the Washoe Smelter, and there is

no stock kept on Warm Springs Creek in the vicinity of the

Bliss ranch except work horses and dairy cotvs, and

Sweeney or Johnson makes no attempt to raise any cattle

or horses, the only two dairy men who have been in this

vicinity for one year or over; while Smith & Smith and

Kreider all were raising stck as well as milking cows, and

their business was in no ways simlar to the busness of a

man who is exclusively in the dairy business, who sells his

calves from two to four days old and as soon as a cow

misses calving and goes dry, sells her to the butcher ; is an

entirely different way from conducting the dairy business

conducted by A. Smith, F. Kreider and K. D. Smith. The

Smiths and Kreider prior to the operations of the Washoe
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Smelter handled their joung: stock and horses, not work-

ing, exactly as a farmer would, but only as to their cows,

which they were actually milking, was there any difference

in care, and the Court will see that the greatest amount of

deaths was among the young stock and horses not used as

work horses, and that the per cent of death among the milk

cows, or cows actually being fed and milked, were small.

But a cow that has been used in a dairy and turned on

the pasture, during periods when dry, is always classed

and called a milch cow, whether in wilk at the time or not.

See Angus Smith's testimony during the time of his heavi-

est losses in 1902. He states his cows that he was milking

did better than the other stock.

Defendants state that they have shown by every specie of

satisfactory, clear and convincing proof, that n injury to

the Bliss ranch or the stock thereon has been caused by

the Defendants.

This the Complainant denies. There hax not heeu a ir'rt-

y/r.s'.v on tlie stand irJio lias not testified to tlie lessened

value of the Bliss ranch, and if th Defendants were not

poisoning this ranch by their smelter fumes, ivhy not show

1)1/ chemical analysis that it u-aus not there? But they fail

to dispute the chemical analysis of Sioaiu and Harkins,

which show at times enormous quantities of arsenic on the

grasses on this ranch. They fail to slaughter any of the

animals pastured on this ranch and show they are not

ingesting arsenic, but do attempt to show by Blankenship,

Smith and Traphagen every conceivable cause of injury to

this ranch except smoke.

But the fact stares them in the face that alkali, fox-tail,

fungi, cold, land, lack of water, too much water, or all
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the natural causes whicli the men allege cause the injury,

must have existed long prior to the operation of this

smelter, and can in no way have caused the lessening of

crops, and sickness and death of stock on this ranch.

Traphagen's Defts. Wit., S 02 tests on this ranch show

the greatest amount of anywhere in the vicinity, and as

S 02 is known to destroy and stunt vegetation, and as. the

Doctor finds forty times as much in the air of the Bliss

ranch as will cause damage, is it not very plain he has been

overlooking the main cause of the damage to the vegetation

on the Bliss ranch? The S 02 and the main issue in this

case, arsenic, entirely overlooked; but Prfessor Elrod,

Comp. Wit., states the Blis sranch is being damaged by

the smelter fumes. Professor Jones, Comp. Wit., as well.

Both of these men are practical botanists.

But the strongest proof that they are damaging these

farms is the admission of the defendants themselves. In

1902 they paid damages to the farmers of the valley. John

Gillie, superintendent of their mines, states the claims of

the farmers were invest
i
gated and found just, and were

paid. Mr. (Tillie states they are emitting into the air at

Anaconda in 1905 more H02 than in 1902, a<n(l r/.s- tliej/ emit

more ^02 tJiei/ emit more an^eiiie. TJii.s, eeiiipjed iritli all

the iritiie.sses irJio .state tJie sore nose i.s the sa)iie in 1!)0'i-

')-() a.s in 19i)2. The farmers and all the veterinarians who

have testified in the case who were in the valley in 1902

state the effects and .si/mptoms are the same as in 1902.

Does this not refute all the sophistry of the defendants'

witnesses as to bugs, alkali, foxtail, frost and every con-

ceivable cause, except the true one, SmeJtri- ^mol-e?
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GENERAL SICKNESS.

Defendants argue that no evidence of the animals show-

ing any abnormal conditions in the Deer Lodge Vallej' is

too absurd to take up, and as to Dr. Salmon's statement

(page 20022, Vol. 57), as quoted by defendants, applies to

the conditions of tJie interiml organs, o.s Jw states some of

the best appearing ones shoic the icorst injury internally.

Defendants argue as to animal losses there has been no

general sickness.

As to being no general si<)kness, we give the names here

of some of the men who have testified to the general sick-

ness among their stock, as well as to the deaths since 1902-

1903

:

Dr. Faunt

Daniel Griffith

John Hamner

^y. W. Harper

Henry Hoifman

Byron Howells

< Jeorge Jacques

(Miris Jergenson

Joseph Johns

J. Collins, Stock Inspector Chas. B. Jones

W. H. Allen

J. O. Allen,

Soren R. Beck

John Bielenberg

X. J, Bielenberg

John Bohn

Frank Callan

Dennis Callan

Dr. A. H. Cheney

Patrick Cudahy

(ieorge Cummock

Eli Desourdi

3h:^. Eliza Elliott

AV. T. Elliott

Wm. M. Evans

^Iorgan Evans

Dr. M. E. Knowles, S. Vet.

Conrad Kohrs

Frank Kreiter

Patrick Lappin

Nicholas Liffring

John Martin

John W. Mitchell
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\\'iii. Evans

Bart Para

(Jeorge Parrott

Will. Parrott

Harry J. Quinlan

•Toliii (Quinlan

J(^sfph Rodgers

Jerrv Ryan

John Schultz

Joseph Silver

Angus Smith

K. D. Smith

Eph. Staffanson

Joe Staffanson

W. C. Staton

\Vm. F. Stephens

Frank Threlkeld

B. F. Notestine

Jas. E. Waite

Ed D. Wolf

Dr. D. E. Salmon

Frank Bigras

Evan Jones

l^ewis Jones

Ralph Richardson

John Molinak

John Marlock

Peter Staton

Jos. Jacobson

W. P. Roberts

C. E. Schwend

Alfred Perkins

W. H. Staffenson

Dr. E. T. Davidson

Dr. Robert Formad

CROP CONDITIONS.

Defendants speak of the average of crops given by the

Department of Agriculture in 1899 as follows:

Wheat, 27-45 acre.

Oats, 31-5 acre.

Cultivated grasses, 1 1-3 tons.

Alfalfa, 2 1-2.

Wild Hay, 1 1-6.

Defendants give Byron Howells' estimate of yield of

wild hay at from 1 to II/2 tons to the acre.

This answer applies to the period before the smoke

trouble.
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Byron Howells states on page 1017, Vol. 3, lie has sixtv

acres of hay laud. "I la.st cut this hay land last in ISJOS."

Vol. 3, 1018: "Jcn(lci\^oii cut it in 1904; i^ot about thirty

tons, or oiic-lialf ton to the acre. There has been uo tou

or tou and a quarter eut ou this land since 1901. ft ir<is

not cut at all in 1905." ^Jr. Haicclls' tvstimony shoics a

<I('ci-ca'Sc from the normal of from one-half to tn'o-thirds.

Defendants give Notestine an average of IVi to V/-^

tons wild hay to the acre, but on page 2866, Vol. 9, he

states his crop is fifty tons short in 1905.

Defendants give George Jacques' average of wild hav

before smoke 1 II/4 tons to the acre.

Page 2807, Vol. 9, Jacques states his wild hay crop iu

1905 was poor ; did not turn out as it used to.

Page 2808, Vol. 9 : "There was oue 80 acres of wild hay

(ltd not cut at all.''

Defendants give Parrott's average (page 3197, Vol. 9)

before the smoke at one ton to the acre, hut he states on

page 3160, Vol. 9, "Cut about 200 tons ou 160 acres. Iu

1902 cut 125 tons.

In 1903 and 1904 cut 100 tons.

Pagse 3161-2, Vol. 9, George Parrott states positively

land is decreasing in yield since 1902.

Defendants give Wm. F. Stevens' average of wild hay to

the acre as one ton (page 3247, Vol. 9) prior to the smoke

on /m- ranch.

Stevens states his hay is one-third les^ than prifyr to the

operation of the Washoe l^melter. ( V. 9, 3223.

)

Pages 3248-9, Vol. 9, states that over a ton to the acre,

or 110 tons on 100 acres, was about the usual crop prior to

the operations of the Washoe Smelter. Can only give the
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measuremeut of one year prior to 11)02, and that is 1808,

but states as above that it was alMmt the average.

Defendants give Dan James or Bliss ranch under a ton,

or about 140 tons for IGO acres. (Y. 11, 4268.)

Page 4267, Vol. 11, Dan James gives the acreage of

meadow on this ranch from 160 to 175. Angus Smith

states on page 642, Vol. 2, he cut the hay (m the Bliss or

James ranch in 1899. Paid for 170 toii.s. Paid for the sainc

amount in 1900 (/;/(/ 1901, or the third year got fully as

much as the first year, showing that Mr. James got paid

for three yearn in s accession for thirty tons of hay a year

more than he sicears icoh an U'Veraf/e crop. This was what

it produced before 1902. Since 1902 it decreased in 1904

to eighty-fire tons. In 1905 only forty tons cat; in 1906

no hay cut.

The figures given by the above men as the average of

their ranches on wild hay give about the same yield as

the Government Bulletin of 1899 (only three years before

the smelter started), and are given by defendants in such

a way as to infer it is the average at the present time, but

A\'e have shown by the testimony of every witness they have

mentioned a great decrease from what they gave as an av-

(^rage yield prior to the smoke trouble, and this decrease

in yield has only been noticeable since the smoke trouble.

The Court can readily see by reading their brief in re-

gard to the above that it is a misleading statement and one

tending to mislead the Court.

We will give the Court a few more cases of decrease in

the wild hay crops since 1902

:

H. J. Quinlan (V. 7, 2744).

John Quinlan (V. 10, 3646).
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Bart Para (V. 3, 1084-1127).

Frank Threlkeld (V. 3, 972).

Harvey Showers (V. 18, 6795-6804).

E. Evans (V. 57, 21395).

N. A. Liffring- (V. 9, 3286-7-8).

Notestine (V. 8, 2835).

Evans (V. 9,3474).

Bielenberoj (V. 54, 21502).

Elliott. (V. 55, 21773).

Quinlan (V. 7,2654).

Roberts (V. 9, 3401).

Bielenberg (V. 54, 21537).

W. C. Staton (V. 16, 6273).

The Court will see that every man who owns a wild liay

ranch has testified to the great decrease m yield, lighter in

weight, and to the decrease in feeding value, and the state-

ment of defendants is absolutely disputed by every wit-

ness who testified on these lines. Of the witnesses for de-

fense who owTied or leased wild hay ranches onlg one tes-

tified to the usual yield. Mr. Jessen, a brother- in -lair of

Jessie Miller.

Defendants give Liffering's (page 3319, Vol. 9) alfalfa

as two tons to the acre.

Page 3319, Vol. 9, this statement of Liffering's as to t\\o

tons to the acre is for the first cutting and not for the en-

tire yield for the year. Alfalfa is cut twice a year always

in the Deer Lodge Valley, and as shown by Liffering (page

3319, Vol. 9) sometimes they cut three crops, and on page

3319, Vol. 9

:

"Q. Coming back to what is ordinarily had, how much
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do yon geDerallj expect an average acre of gronnd, as yon

have got, to yield on the first cnt?

A. Well, it onght to yield three' tons to the acre."

Liffering, page 3320, Vol. 9 : ''People, our neighbors,

have raised as high as six tons to the acre in two cn(-

tings."

The Court will note that these men are testifying to

iclmt ica^s the yield prior to the smoke period.

Liffering, page 3286, Vol. 9: In 1902 cut seventy-five

tons of wild hay and seventy-five tons of alfalfa from twen-

ty-five acres.

Page 3286, Vol. 9 : At the present time, February, 1906

(or speaking of the crop of 1905), ^^I luwe more ground in

alfalfa, slrtij-five acres, and the same wild hay that Ave

used to have. I had this year twenty-five tons of wild hay

and 115 tons of alfalfa."

Here we see again the defendants are not giving all the

facts when they state Lit¥ering's average of alfalfa to the

acre at two tons, but Liffering states under normal condi-

tions on such land as he has he should get three tons to

the acre the first cutting, and not, as defendants luice him

quoted, as two tons for the season.

^ee the great decrease in. Liffering hay. The irild hay

decreased tu-o^thirds in yield from 1902 to 1905. Alfalfa

^vent three tons to the acre, or seventy-five tons cut in 1902

from twenty-five acres ; while in 1905, from sixty-five acres

cut 115 tons, or about 1% tons to the acre; a decrease in

the alfalfa per acre of I14 tons, showing an immense de-

crease in hay, both tame and wild hay.

Defendants give W. C. Staton, page 6317, Vol. 16, alfa1f;i

3I/0 tons, oats 35 bushels.



—1530—

l*age 6317, Vol. 1(5 : This average of oats given bj Staton

iius for the period prior to 1902, an averayc for the entire

Deer Lodge Valley, year in and. year oat, and is for aver-

age land, and states that the ground he has had in grain

for tlie last few years had been cultivated in garden land

and potatoes, and this land would go forty to tifty bushels

at a very low estimate.

"And the decreased yield that I spoke of (meaning on

his direct examination ( was from this class of land, all

except about fourteen acres."

Page 6321, Vol. 16: "In 1903-4 my grain only nx-nt nine

.and one-half bushels one year and eleven bushels the other.

a)id I quit mising grain in 1905.'"

Here we see Staton gives the general average for the

entire valley on oats at thirty-five bn.sJiels to the aere, but

states that on the class of land he was raising grain on

at the time, and prior to the operation of the Washoe

Smelter, it went front forty to fifty ba^shels at a low aver-

age, and states in 1902 the Company puid him damage on

his grai/n crap, and in 1903 and 1904 one year the grain

yielded nine and one-half and the other eleven bushels to

the acre, or an average of about ten bushels to the acre a

year, where prim' to 1902 this same elass of land yielded

from forty to fifty bushels; and Staton's testimony is nol

disputed in tfds record as to the produetioti e>f hix ranch

prior to or after the operation of the smelter.

Here again we see defendants do not give all the facts,

but state Staton's testimony shows a yield of thirty-five

bushels to the acre, while his testimony shows the yield on

his ranch under smoke conditions ten bushels to the acre,

or a loss for tJie cla>ss of la^id farmed of over three-fourths.
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On page 6317, Vol. 16, defeudauts state Statou <;ives

yield of alfalfa as three and one-half tons to the acre.

Page 6018 Staton states that prior to the erection of

the Washoe Smelter his timothy and clover would averagf^

two tons to the acre, and on this page states he had lia<l

little experience with alfalfa on Ms ranch, as he just be-

gan to raise it about the time the smelter started.

Page 6019, Vol. 15, Staton uses his lower ranch as a

basis, which is all meadow. States cut 1.44 tons to the

acre in 1905, 56-100 of a ton short to the acre, and states

that prior to the erection of the Washoe Smelter his mead-

ows cut as much hay as fifteen years ago.

Page 21409, Vol. 54, Staton states his hay crop in 1906

was fifteen per cent, short over 1905, and in 1905 s/iows it

Imd decreased over one-half a ton to the acre from 1901 to

1905. His testimony shows a steady decrease in yield ever

since the operation of the Washoe Smelter.

Defendants give Chas. Jones' average, page 3008, Vol. 8,

on timothy one to one and one-half tons to the acre, as a

fair yield of timothy on an average.

Jones states, page 3008, Vol. 8, that on his upper ranch,

or west of Anaconda, prior to 1902 he cut eighteen tons

from seven acres, but don't know much about the yield at

present, as it has been rented. Record shows this raneh

1ms been rented from a period, antedating the smoke

trouble.

Page 3005, Vol. 8, Jones gives the result of his oat crop

yield from 1902 to 1905. In 1902 lacked one peck of going

pfty hnshels to the acre.

Page 3006, Vol. 8 : In 1903 decreased ten bushels to the

acre, or 40 bushels. In 1904 decreased five to eight bush-
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els that 3'ear, or 32 bushels. In 1905 got ttvcntij-tico hush-

u'/.y to the acre, sJioic'uif/ a steady decrease every year over

the precediny year, lottil in 1005 he got ticeuty-tiro hush-

els, or a deerease of almost three-fifths.

Jones, on page 21277, Vol. 54, states: "My crops were

not as good in 1906 as in 1905. I summer plowed the land

in 1905. I double disked it in August or September so as

to kill all the weeds. I disked it this spring. I double

disked it again, harrowed it down and drilled my ground

in and marked it off, and leveled the ground down like I

usually do. I really did more work on my farm last year

than I ever did in my life, and raised the poorest erop I

ever raised in the ralley, and I Jtare been there orer thirty

years." (V. 54, 21278.)

These oats went fifteen hushels to the acre. Also states

his hay crop fell one-third short over 1905.

Page 21287, Vol. 54: States hay crop of 1905 200 tons.

Hay crop of 1906 115 tons.

Jones' testimony shows the same as all the rest quoted,

and shows the average quoted by defendants in their ar-

guments was to the average before the operation of the

Washoe Smelter, and not after.

Defendants quote Kreider, page 3913, Vol. 10, as giving

one ton to the acre as an average for timothy.

Kreider states it was an ordinary crop, Imt on page

3897, Vol. 10, states did not get over a ton to the acre, while

forinerly used to cut tiro tons to the acre.

On page 3898, Vol. 10, states in 1898 he eat one hundred

and fifty tons of hay on the ran eh.

Kreider states on page 3899, Vol. 10, ire had the saute
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amount of ground, from .srventij-five to eir/hti/ aeres; onlij

(jot thirty-five tons of haij of alt khuh.

Page 3868, Vol. 10, Kreider states : "Before and up to

1901 / cleared some jjears as much as one thousand fro

hundred dollars. At the present time am out of poch-ef.

This condition has existed for the last three years."

(Note.—Same story, prosperous before smoke
trouble, now farminrj at a loss. Not a witness in the

case has disputed the facts as given hy Mr. Kreider as

to the condition of his ranch.)

Defendants quote Wm. Evans, page 3471, Vol. 9, as to

yield of oats at thirty bushels and wheat eighteen to twenty

bushels.

This yield is stated by Evans to be an arerac/e for his

land prior to the smoke, not an average for the valley. (V.

9,3471.)

Page 3469, Vol. 9, Evans states that from thirty acres in

1904 (or, as the question is put, "year before last," he is

testifying in February, 1906, which would fix the time at

1904), from twenty-five acres of oats and five acres of

wheat only got one hundred and twenty-five bushels, about

four bushels per aere.

Evans, on page 3474, Vol. 9, states that prior to the

Washoe Smelter he cut 350 tons of hay.

Page 3478, Vol. 9 : "Crops are poorer in my neighbor-

hood than they was five or six years ago."

This man's ranch joins Section 16, or the Companii

Farm, and the above statement doubtless shows why the

defendants were silent as to the yield of their PJ,rperimen-

tal Farm, as he testifies crops are gettiufi poorer.

On page 3501, Vol. 9, Evans states he cut only tiro hun-
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dred tons of hay in 1905, sJiounng a decrease in his hay

crop of almost one-half, and practically a total loss of

grain crop, as lie slwws he only got about four bushels to

ths acre In 1904, while prim- to 1902 he got about thirty

bushels of oats and eighteen to tic^nty bushels of wheat.

(Note.—The Court will please take notice of one

significant fact in regard to the culture of grain in

this portion of the Deer Lodge Valley : The record

shows only three persons have raised grain in this por-

tion of the valley since the smoke trouble, to-wit., W.
C. Staton, Wm. Evans and the defendants. What are

the results?)

staton areraged before smoK-e forty to fifty bushels.

EiYDis areraged before smoke thirty busheh of oats, 18

to 20 bushels of wJieat.

Staton^s yield after smoke 10 bushels to acre.

Eva/ns' yield after smoke four bushels to acre.

Defendants oat field of eighty acres cut for hay and only

raised about eight or tot tons of strOAi'. Did not thresh it.

And the most significant thing of all is that these men, in-

cluding the defendants, have all been compelled to quit

raising grain in this vicinity, a/nd the record will show that

the defendants, or their tenants, hare not threshed a bushel

of grain in the years of 1904, 1905 or 1906; and the record

will shoic they hare planted it, but all cut it for hay. Why

is it not reasonable to suppose that the yield was very

poor? If they could have produced large crops of grain

on their ranches, would not they have shown it? Most

assuredly they would. By tlieir failure to thresh their grain

they shmf the farmers' testimony a-s to the reduced yield

is trite.

Defendants quote Record, 4358, Vol. 11, W. T. Elliott,
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as giving- the average for oats at thirty to thirty-five bush-

els, wheat thirty to thirty-five bushels.

On page 4331, Vol. 11, Elliott states in his rlchiltij prior

to the siHokr grain icent from forty to fortij-pvc hiiiihcls to

the aere; since tlie smoke from twenty to twenty-five hush-

els.

(Note.—Showing a decrease of about 50 per cent.

)

Page 4354, Vol. 11, Elliott states he had about twenty

acres in grain; got 510 bushels, or about 25 bushels to the

acre. Mr. Elliott states that he should have had from 35

to 40 bushels to the acre, as this crop was planted on po-

tato land, and always yields more to the acre than other

land.

Page 21773, Vol. 55, Elliott states: "Crop not as good

in 1906 as in 1905. Had fifty-three acres in 1906, got 552

hushels—less tluiu ten hushels to the aere. Hay croqi in

1906 115 tons short on the same ground.^-

Page 21776, Vol. 55, Mr. Elliott states the ground on

which he raised grain in 1906 was summer fallowed in

1905.

On page 21777, Vol. 55, states he fertilized this land.

Now we will give the average grain yield of a few of

the farmers defendants have overlooked:

0. E. Jones (V. 14, 5490).

Schwend (V. 9, 3531).

Staffanson (V. 8, 2914).

Staffanson (V. 55, 21742).

John Quinlan (V. 10, 3600).

Kreider (V. 10,3810).

Jacques (V. 53, 21140).

Quinlan (V. 10, 3600).
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Jacques (V. 8, 2799).

Bielenberg (V. 54, 21505).

Mitchell (V. 11, 1193).

Stattanson (V. 8, 2913).

Bielenberg (V. 7, 2687).

And almost every farmer testifying testifies to the great

shrinkage in grain crops since the operation of the Washoe

Smelter.

Defendants state that the farmers of the valley have

gotten fair market prices for their hay and far in excess

of the prices realized by the farmers in any other valley

in Montana.

The above statements are not true and are not borne

out by the record. The record shows that little or no hay

has been sold in Anaconda and that only at reduced rates.

That the merchants of Anaconda and Butte have refused

to buy the hay at any price, even when the farmers were

indebted to them. They would not take it to pay their

bills. We propose to show here, as shown by the recon*.

the entire purchase of hay from the entire Deer Lodge Val-

ley by the merchants of Anaconda, during the smoke pe-

riod, and during that time they have not purchased as

much hay from the Deer Lodge Valley as was grown on

the ranch of W. C. Staton for that period.

Total purchases of W. J. Allen, defendants' witness, the

only exclusive haj- dealer in Anaconda, show that he has

bought in the Deer Lodge Valley, in the last four years,

only 321 tons, and lO'i tons of this from Joseph Smith.

Was 1903 crop, or ijcar smelter closed. In 1905 onlij

bought tirenty-eight tons of hag from tJie ralicg for the

entire gear. Bought a load or two in 1906. Bought 151
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tous from Lankin ranch, but had oulj been able to sell

about thirty tons of it in a year.

Page 7202, Vol. 11): Cost of Lankin hay delivered at

Anaconda about |9.85 a ton, and can't sell it. Allen shows

he shipped in from outside points ui 1905 fifty cars, or

600 tons; about tirice the amount he has bought from the

valley in four years. But in 1903 he paid |13 a ton for the

same class of hay as the Lankin hay to Joseph Smith on

track at Willow Creek (seven miles from Anaconda), and

it sold well that year. Joseph Smith states his hay was

only about one-third grown that year when the smelter

closed, and 1903 was the last year Allen bought any hay

in this vicinity that he could sell. Bought the Lankin hay

in 1905, near Smith's ranch, but admits he could not sell

it. tiold 600 tons of outside hay while selling thirty to)is

of this Lorkin hoy. Admits his horses won't eat the valley

hay.

Page 11700, Vol. 30 : Conynes, defendants' witness' tes-

timony as a whole shows McCallum and Cloutier Mercan-

tile Company only bought |6,238.95 of hay from the entire

valley in four years, or about 600 tons; an average of 150

tons a year, and most of this hay u-as bought of the crop

of 1903, the year the smelter closed.

( Note.—Here we have the two principal dealers ot

Anaconda who bought more than all the remainder of

the merchants combined, and who have bought less

than 1,000 tons in four years. Allow the remainder

of the merchants 1,000 ton purchases in the valley in

four years, and we have total purchases of hay of

2,000 tons in four years. Lesx by 1,200 tons than El-

liott's ranch alone produced in the same period ; less

by 400 tons than Bielenherg's ranch produces for the

same period; less by 1,000 ton^s than ^^taton's ranch
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produces for the smnc pcrloil ; and we have 104 other

farmers prodiicin<»- Laj' to hear from ; uitd still in the

face of thi^ they claim the farmers find a ready market

for their hay. McCalhiin & Cloutier (\)mi)any ship in

more hav from «^iitside points in one .year, and /my
cash for it, than they bouj»ht in the valley in four

years.

The Court will further see that what hay has been

bought in Anaconda is bought at a>ii areragr distance

of at least ten miles from the smelter. Men close to

the irorK's, like Evans, l^taton. Para, t^ihon'crs, Threl-

keld and many others, can not sell their hay to tJic

merchants of Anaconda at all since 1903.)

Defendants quote the prices paid for hay bought out-

side of the Deer Lodge Valley, paid by Allen, from |10.80

to 112.80 on the cars at Anaconda. Within the last f(mr

years Mr. Allen may have bought hay at that figure, but

the defendants do not show the maximum price paid by

Mr. Allen, which has been a.s high as $1S a ton. Allen

could give no specific price for outside hay.

Defendants state John Wenger, defendants' witness,

bought hay at Billings for $5 a ton on the car (pages 11361-

11362, Vol. 29), or equivalent to |8 a ton in Anaconda.

Mr. Wenger swore to this and he possibly might hav?

done so, hat as it costs |2.25 a ton to bale and |2 a ton \o

cut and stack, and taking defendants' lowest price for

loading, 75 cents a ton, |5 a ton, and the farmer hax

worked for nothing and hoarded himself. This price is $^

a ton under the lowest price in the record for hay loaded

on the cars at any point in Montana, and in view of tlio

fact of the statements made by Mr. Wenger to Mr. Clyde

Baker, Sheriff of ^amders County, and Mr. Monehan , ^tock

Inspector for that district, that he vould get ercn irith the
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farmers of the valley in this Smole Case (which Htatement

he denied and ioa<s impeached hij tlicse tiro men ) little cre-

dence should be f^iven to his testimony, and especially in

regard to this hay at $'') a ton loaded on the oar. And the

record shows only one car and a transaction like the above

would not show anything.

Mr. Franzeman's prices on hay in the Gallatin Valley

is for the prices on the ranch and in the stack, and the Gal-

latin Valley is a large valley, and some of the ranches are

far away from the railroad, but Mr. Franzeman is disputed

by Mr. Conyne, defendants' witness. Manager McCallum

and Cloutier Mercantile Company show they have paid an

average of |12.02 a ton, all for the years of 1901-4-5-6, on

the cars at loading points in Montana, or .|14.82 f.
o. b.

Anaconda.

Defendants quote Howard, defendants' witness, on hay

prices as .|4 and |5 a ton, seven miles from the railroad.

He gives the price for one 3^ear only, so does not fix a mar-

ket value except for that year. (V. 29, 11361-2.)

And another point that is taken into consideration in

this man's testimony is this, that when a man feeds cattle

on a ranch the manure is a valuable product ichich remmns

on the ranch, and another thing is that when hay is bought

to feed on a ranch generally tJie entire crop is bought at

one time and paid for hij measivrement, which includes the

top and bottom of stacks which are generally not fit for

baling and shipping, while hay delivered in the markets

must all be first-class. And what the price of hay is in one

valley in Montana does not fix the price in another, and

has no tendency whatever to show whether the farmers in

the Deer Lodge Valley are getting the prices their product
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had brought for years prior to 1002. Yon dcstroij the

i^tod: i 11(1 list rij of Montana, as it has been dcstroijcd in the

Deer Lodge Vallej/. ami haii iroiiJiJ not he irortJi enttinij in

the State of Montana.

There are several individual ranches in the Deer Lodge

Valley which kept more stock prior to the ereetion of the

Washoe Smelter than is kept in the entire city of Ana-

conda, and by the destruction of the stock industry in the

Deer Lodge Valley it has created a snrphis of haj/ whivh

former]fj did not e.rixt : irhieh liai/. oiriin/ to its dainaged

condition, can not he sold in the Butte market, and very

little at Anaconda, as shown by amounts purchased by

dealers in Anaconda.

Mr. Howard only fed cattle in the valley one year, and

outside of the cattle fed there for local slaughter was the

only bunch fed. Xercr fed ani/ before or since, and were

fed there for the sole purpose of furnishing testimony in

this case. And the Court icill also notice that Mr. Hon-

ard got as far airag from the smelter as possible, and onlg

fed the hag from ranches on irliich ainj damages are

claimed for about thirtg days.

±*ages 3136-7, Vol. 9, and pages 3133-4, Vol. 0, (|uote John

Bielenberg as having lx)ught hay in the valley for |5 and

$6 a ton. This was where an entire crop was l)ought and

also fed on the ranch. Only did this two yeai's; Bielen-

berg states would not buy the hay from the upper ralh'i/.

(Note.—The Smoke Zone.)

Page 19517, Vol. 49, quote :Mr. Miller as buying hay on

the Bliss ranch from |6 to |8 a ton prior to 1900.

Page 057, Vol. 2, Angus Smith states in his testimony
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that Jesse Miller, defendaDts' witness, refused to buy auji

more luuf of him after hiiying fire tons.

Defendants state that when the famier.s of the valley

receive |5 a ton on their ranches for their hay, or |8 at

Anaconda, they are receivinj> a much better price than

farmers in other sections of the state are getting.

This statement is absolutel^^ disproved by the figures of

prices paid by Anaconda merchants for outside hay.

And it is shown by a great many farmers that they can

not sell their hay at all ; and to feed it, it takes twice the

amount to sustain stock it formerly did, and then does not

sustain them as well. Conyne, Allen, Hurley and Gnose,

defendants' witness, show by their testimony that the}^

buy very little hay in the valley.

Allen, defendants' witness, states tluit all Jarge eonsa lit-

ers of liaij in Anaconda ship in their haij. Mr. Allen's tes-

timony shows that Mr. Brownell, a lireri/inan in Anaconda,

who oa^ns a ranch in the valley, huy.s outside haij. Won't

feed hay grown on his own ranch to his horses.

And it is shown in this record beyond dispute that W.

('. Staton's ranches produce more hay in one year than

all the dealers in Anaconda buy from all sources. Where

is the inarlxCt, and tchere are the normal prices?

Page 5992, Vol. 16, Staton's testimony shows he offered

this hay to all the dealers of Anaconda in 1904 and 1905,

and they would not buy it at ani/ price, and was forced to

sell it at auction at an average of $'i a ton. States he could

not sell his 1904 crop, only sold about one hundred tons,

and could sell no more at any price, and kept it until the

fall of 1905, ivhen it teas sold at from tux) to three dollars

and seventy-five cents a tmi. 1905 hay sold from two dol-
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lars and 8cuviiti/-firc cents to five dollars and scccntij-ficc

vents a ton.

Pages 5990-3, Vol. 16: Staton's testimony shows that

prior to 1902 he always had ready sale for his hay at |10

a ton on the ranch, or |12 to |15 in Anaconda. Statoii's

testlmoH!) stwnds undisputed in this record. All the mer-

chants who deal in hay in Anaconda were on the stand for

defendants. None of them disputed the facts as testified

to by Staton. Both McCallnm and Conyne, of the McCal-

lum & Cloutier Company, state they refused to huj/ sta-

ton's Juiij in 1904 mid 1905. The evidence of W. C. Staton-

is that at tJiat time he ovyed them |1,000, and offered them

hay at their own price to cover the account mid they iroutd

not take it.

Angus Smith states this same Company refused his haj'

to pay an account which he owed, also Byron Howells

states they would not take his hay to pay his bill, and sev-

eral others have testified to the same. Numerous witnesses

have testified to the refusal of W. J. Allen to buy their

hay.

W. C. Staton testifies that J. B. Gnose refused to buy

his hay, and (page 24020, Vol. 61) states Pierson would

not buy his hay at any price, and shipped in hay to feed

ivMle living on Staton's ranch. This was straight timothy

hay of 1904 crop. (V. 61, 24021.)

BUTTE DEALERS WHO REFUSED STATON'S HAY.

Beebe refused to buy Staton's hay. (V. 16, 6282.)

Elver refused to buy Staton's hay.
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ANACONDA DEALERS WHO REFUSED STATON'S

HAY.

McCallum & Cloiitier Mercantile Company. (V. 16,

o283.)

Copper City Commercial Company. ( V. 16, 6284.

)

J. B. Gnose. (V. 16, 6284.)

W. J. Allen. (V. 16, 6285.)

Staton states McCallum stated if people knew they han-

dled smoked hay it would ruin their trade. (V. 16, 6286.)

Wm. J. Evans (V. 8, 3506) : "Have sold a little hay

this year. Have not sold what I had to sell. What I have

Hold I sold at nine dollars a ton to Jesse Miller delivered

on the Company ranch. Have offered- it, hut cam't sell it.

Page 3482, Vol. 8 : Wild hay sold for |8 a ton and tame

for |10 in the stack prior to the Washoe works.

Page 3483, Vol. 8: Market has been very poor since

operation of the smelter
;
price |6 or |7 a ton. Sold 1904

crop, or most of it, to Montgomery & Wenger at eight dol-

lars a ton delivered: cost |2 a ton to deliver."

(Note.—This hay was fed to cattle that was being

slaughtered and only fed a day or so.

)

Angus Smith (V. 2, 656) : "Paid |8 a ton in the stack

for hay on Bliss ranch in 1898-99-1900.

Page 657, Vol. 2: Sold my hay in 1904 (tame hay) in

the stack at |6.50 a ton. Same class of hay from outside

of smoke zone worth |10.

Page 724, Vol. 2 : Offered McCallum & Cloutier my hay

at their own price and they would not take it.

Page 726, Vol. 2 : Went to most every livery barn in

Butte and they would not buy my liay when they found out

where it come from."
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"W. J. Allen (page 727, Vol. 2), the feedman, refiise<l

to buy my hoij; J. B. Gnose, Copper City Conimercial

Company, Dnnlap, Purchasing Agent for A. C. ^l. Com-

pany. OnJi/ sold sli-tecn tons in Amiconda." Smith's tes-

timony sho^YS he cuts two hundred tons.

Page 727, Vol. 2: "Could not e.rcJiange hajj for (/roccr-

ies ivitli mill business house in toini. Would not take it

to pay my grocery bills."

(Note,—Could not dispose of hay at all.)

K. D. Smith (V. 3, 863) : Bitter Root hay costs from

114.50 to |17 a ton at Anaconda.

Buys Jacobson's hay for flO.SO in the barn.

Jacobson's hay quality better than the Bitter Root hay.

Finer, not so woodjj, but the feeding value is not in the

valley hay. Has to feed one-third more bran and oats when

feeding valley hay.

Mr. Smith shows conclusively a difference of from four

dollars to sIj" dollars and fift// cents a ton less for rallei/

hay of equal or better than Bitter Root haij.

Page 884, Vol. 3: Sold his hay for fire dollars and si.r

dollars in the stack, six miles from town, or from eiyJit

dollars and fifty cents to eleven dollars a ton less than out-

side hay was costing. See page 863, Vol. 3, a reasonable

price for hauling this hay to town would be |3 a ton, whioli

show^s valley hay selling in Anaconda (when sold at all)

five dollars and fifty cents to seven dollars a ton less than

outside hay.

Frank Threlkeld (V. 3, 976) : Prior to 1902 use<l to <y(^t

$8 a ton for hay in the stack and from |12 to |16 in town.

No market at this time.
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Page 978, Vol. 3: The only hay sold lately is about

eight tons to Hoagland (page 979, V. 3). Got |8.50 a ton

delivered (Hoagland lives in Anaconda), or |3.50 a ton

less than he had ever sold hay for, and only could .seU

eight tons in Anaconda.

Page 1002, Vol. 3 : Conld not sell it in Butte. Did not

want Deer Lodge Valley hay.

Page 1004, Vol. 3 : Never Juid any trouhlc selling hay

prior to 1902.

Byron HoAvells, Comp. Wit. (Page 998, Vol. 3: "Sold

hay last time I cut it for |5 a ton and did not get paid for

it.

Page 999, Vol. 3 : People from Anaconda would not buy

hay grown that close to the smelter.

Page 1044, Vol. 3: McCallum & Cloutier Company

would not buy my hay to pay a bill.

Page 1057, Vol. 3 : Hay on the Bliss ranch was always

salable hay." (Prior to 1902.)

Bart Para, Comp. Wit. (page 1086, V. 3) : "Sold some

of my hay for four dollars a ton. I tried to sell my hay

and could not.

Page 1087, Vol. 3: Prior to the smoke I sold my hay

from eleven dollars to fourteen dollars a ton in Anaconda.

Page 1086: W. J. Allen, Gerard at Warm Springs, Mc-

Callum and Cloutier, Fallc, the butcher, and Mallory would

not hny my hay; had sold to some of these men prior to

1902.

Page 1134 : My timothy hay i/n the stack is worth nine

or ten dollars a ton, and T ivill take four dollars for it."

Lavina J. Hensley, Comp. Wit. (page 1142, Vol. 3) :

"Prior to operation of the Washoe Smelter we sold all the
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hay we did not use ourselves aud never had anij trouble.

Page 1187, Vol. 1 : Never had any hay left over prior

to 1902.

Page 1149, Vol. 4 : No hay cut on this ranch in 1903.

Could not rent the ranch in 1903.

Page 1142, Vol. 4 : This ranch has cut as high as 420

tons.

Page 1149, Vol. 4 : In 1904 got |400 a year rent for nine

hundred acres.

Page 1150, Vol. 4 : In 1905 got -f160 rent for nine hun-

dred acres.

Page 1143, Vol. 4 : This ranch rented for |1,000 a year

prior to Washoe Smelters."

Mrs. Hensley states this ranch was settled in 1869 and

every i/ear up to the operation of the lT'(/>s7/oc' Smelter all

huji was sold that icus not used on the ranch, and there

wu^s no trouble to dispose of it.

Page 1154, Vol. 3: ''Have sold hundreds of tons of hay

from this ranch at from |35 to |40 a ton during life of my
husband. (Died in 1893.)

Page 1157, Vol. 3 : When we lived on the ranch we were

all prosperous. Got good prices for everything. None of

my neighbors were poor. Sold everything they raised at

good prices.

Page 1180, Vol. 4 : Defendant Company paid me four

dollars a ton damage for the Ita-y that was not cut in 1902.

(Wild hay.)

Hay was worth moi-e than |7 a ton in the stack."

Page 1183, Vol. 4 : Here we think clearly shows the

condition of the hay market for the Deer Lodge Valley

hay. Here is a ranch which has cut as high as 420 tons of
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haj to ranch in a season ; been cut every year from 1869

;

never was any hay left unfed or unsold prior to 1902. The

defendants paid for the uncut portion of the crop in 1902

at |4 a ton, or clearly showing this hay was worth stand-

ing uncut |4 a ton. Say the ranch will only cut 320 tons,

or a ton to the acre. Crop uncut on this ranch worth

11,280 standing in the field. But in 1905 could only get

|160 rent for it, including 580 acres of pasture land. Does

the Court believe in the face of these facts (which are un-

disputed by a single witness in this case) that the prices

for hay in Butte and Anaconda for valley hay are normal

and the demand for it good? What does this witness' tes-

timony show?

(Note.—That the defendants in 1902 paid four dol-

lars a tern damage on uncut hmj on this ranch, fixing

the value at that time. No-w sJie can ouhj obtain |160

in rent for the ranch (admitting the pasture of 580

acres valueless), or at the rate of fifty cents a ton for

the uncut hay, a decrea>se of three dollars and fifty

cents a ton, or a dea^ease of seventy-fire per cent, hi

price. This is one of the ranches close to the smelter,

three and one-half miles.)

Wm. F. Stephens, Comp. Wit. (page 3239, V. 9: "Can't

produce the crops nor get the income that I did prior to

1902."

W. P. Roberts (page 3430, V. 9) : ''Could not sell my

hoify."

Wm. Evans (page 3482, Vol. 9) : "Price of hay prior

to Washoe Smelter |8 for wild, |10 for tame hay in the

stack.

Page 3483, Vol. 9 : Since the smelter |6 to |7, and mar-

ket poor."
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(\ E. Sc-liweiid (page 3555, Vol. 9) : Testifying iu Feb-

ruary, 1006 (seven months after the alfalfa harvest) :

^"Hare only sold nine tons. (Jot |1).50 a ton delivered in

Anaconda. For two tons got |10 in trade."

As shown on page 3556, Vol. 9, this man cut about 115

tons of alfalfa. Has onhj sold nine tons in seven months.

Where is the demand for the hay in the markets of Butte

and Anaconda for Valley Hay,

John Quinlan (page 3593, Vol. 10) : titutes sold onli/

one car of hay.

Page 3600, Vol. 10: Prices better prior to 1902 than

at present.

Page 3579, Vol. 10: Oirns three sections of huuL or

1,860 aeres.

John Martin (page 3716, Vol. 10) : ''My principal crop

is clover and timothy hay.

Page 3731, Vol. 10 : Prior to the Washoe Smelter prices

for timothy and clover hay in Anaeonda were si>rteen to

seventeen dollars a ton.

Page 3733, Vol. 10 : What I sold up at Race Track T

got |17 a ton for.

Page 3733, Vol. 10: Do not find a ready sale for my

hay at this time. What I have sold I got elfjht or nine dol-

lars for from Mr. Jones at Danielsr ille. Do not find ready

sale for it. Hare fifty or sixty tons left of 1904 aitd 1905

crop.

Page 3753, Vol, 10 : Have been trying to sell my hay

ever since last fall. Tried to sell to McCalluin and Clon-

tier. They used to call it good hay

—

hut now they will tell

you they don't icant valley Imy.''
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Wm. H. Allen (page 3780, Vol. 10) : Allen Ranch is

about one mile from smelter (see map).

"Used to get |10 a ton for my ha}' on the ranch.

I have not been able to sell it.

Do not feed it to my own stock.

Page 3782, Vol. 10 : Left my ranch and went to work

for wages because I could do better."

(Note.—Here again we see a ranch close to the

smelter whose hay is unsaleable; can't be sold; while

prior to the smelter got |10 a ton for hay on ranch.

Not a decrease in price of hay, but mi entire loss on
this ranch.

)

Frank Kreider, Comp. Wit. (page 3863, V. 10) : "Can't

sell my hay in Butte. I have some thirty-five tons left, the

best of it. I tried to sell it in Butte, but they said they

would lose their customers if they bought that hay."

W. C. Staton, Comp. Wit. (page 5990, Vol. 16) : Hay

never varied more than |2 a ton from 1888 to 1903. Hay

worth in Anaconda from |12 to |15 a ton.

Never had any hay left on the first of March (unless

reserved on contract).

In 1902 got 111 a ton prior to the people beginning to

kick on the hay.

Sold the balance of the crop to the Anaconda Company

from $10 to |7 a ton in the stack. Defendants paid for

hay and took it except .f4 a ton damage paid to fifty tons.

In 1903, year the smelter closed, got |13 and |l4 a tor.

on track at Willow Creek.

In 1904 sold about one hundred tons at |14 a ton. The

remainder I could not sell at all.

Compelled to sell the remainder of that year's crop, in-



—1550—

chiding the 1905 crop, from |2 to |5.25 a ton.

Page 5993: Hay was worth $10 a ton on the ranch if

not damaged.

The same class of hay worth in Anaconda from |12 to

|12.80 a ton {in car lots). Freight to Anaconda, 80 cents

a ton. .

This hay consists of timothy, clover, red top and alfalfa,

and about twenty-five tons of miwed wild hay.

Page 6028, Vol. 16 : Staton has 3,288 acres of land in

the valley. (Average distance from smelter about three

and one-half miles.)

Page 6029, Vol. 16: Has 560 acres under cultivation.

Page 6075, Vol. 16 : Had to sell 1,100 tons of hay at

auction, as he could not sell it any other way.

(Note.—Average price about |4 a ton.)

Page 6222, Vol. 16 : Cheapest Dillon hay ever laid down

in Anaconda in the last three years was |12.80, and as high

as |22 a ton.

Page 21414, Vol. 16 : We don't call alfalfa ''hay"—v;\ieu

we speak of alfalfa we say alfalfa.

Page 6234, Vol. 16 : Baled 120 tons of 1903 hay. Took

a year to sell it. Sold for |8 to |10 a ton in Anaconda.

(Retail.)

Page 6263, Vol. 16: Contracted eight tons to John

We77ger, defendants' witness, at the slaughter Jwuse [In

1905—1904 crop) for eight dollars a ton delivered. Mont-

gomery^ defendants' witness (Wengers partner) ^ stopped

hrni; told Mm he would not give fifty cents a ton for It.

Took two loads.

Page 6264, Vol. 16: Had been selling him {Montgom-

ery), defendants' witness, the same class of hm) prior to
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the smoke for tirclce dollars mid thirteen dollars a ton.

Page 6266, Vol. 16 : Owed James Stago- |100. Bought

one load, would take uo more. Stagg was buying hay all

the time. This was 1904.

Page 6392, Vol. 16 : Pearson in 1905 had hay of his own

stacked on the Emms' ranch, ivhich adjoins Staton s.

Would not feed it. Pearson shipped in hay to feed."

Page 21410, Vol. 54 : ]McCallum stated he could not sell

his hay in Anaconda (1906 crop). Was bought for a con-

tractor on the Milwaukee road.

Page 21418, Vol. 54 : "The best price he could get for

my timothy hay in 1906 crop was 19 a ton, delivered on

the car."

Page 21429, Vol. 54 : Hay unusually high in 1906.

Page 21431, Vol. 54: Staton states does not feed his

own hay to valuable stock.

Here we have a detailed history of the demand for hay

from the valley before and since the smelter trouble.

Page 6807, Vol. 17 : Hay cut in 1903 on Daniel JameK'

Estate ra/nch, part of it there yet (or in 1906).

Page 6808, Vol. 17: Only five tons of 1904 sold at ftre

dollars a, ton. (Rest there yet.)

Page 6810, Vol. 17 : Never sold this hay for less than

|6 a ton prior to the operation of new works.

N. Liffering, Comp. Wit. (pages 3348-9, Vol. 9) : States

has alfalfa hay on the ranch (February, 1906) of 1905

crop. Thirty tons; will sell for |5.25 a ton.

Wm. Evans, Comp. Wit. (page 3951, Vol. 9) : William

Evans has sold no hay of 1905 crop. Has tried to sell it.

Allen, the feed man, at Anaconda, would not buy it, and

others.
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Morgan Evans (page 3991, Vol. 9: Have sold none of

1905 crop. Ea-H tried to sell to men Ive formerly sold to.

Would not buy it. iitated they were shipping in their

hay.

Page 3992, Vol. 9: "Cheapest I ever sold hay was |11

a ton delivered. Used to get |12 to |15 a ton.

Page 3998, Vol. 9 : Can't ship hay from outside points

as cheap as it can be bought in the valley."

John W. Mitchell (page 1186, Vol. 10) : Ranch on Mill

Creek.

Skippers of heef cattle from the Big Hole. Won't feed

valley lunj to heef cattle; they are shipping from Ana-

conda.

Page 4215, Vol. 10 : Only raised seven and one-half tons

in 1905 from thirty acres, so liad no hay to sell. {Samo

land in 1901 cut forty-five tans.)

Henry Hoffman, Comp. Wit. (page 4151, Vol. 10) :

Ranch at Race Track Station.

^^Sold my hay in stack (1905 crop) for five dollars a ton.

Page 4152, Vol. 10 : Prior to 1902 never less than seven

dollars or seven dollars and fifty cents a ton.

This was mostly tame hay (V. 159). Have only fifty

acres of mixed wild hay on the ranch."

(Note.—This ranch, farthest ranch northeast and

last one in the Farmer Association.

)

Joseph Silver, Comp. Wit. (page 4256, Vol. 11) : Could

not sell valley hay in Butte. Sold some and had to take it

back; they would not pay for it. Said they would not

use it.

Page 4256, Vol. 11 : Because it was from Deer Lodge

Valley.
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Harry J. Quinlan (page 3662, Vol. 6) : "Did not have

a ready market for our hay in Butte and Anaconda in

1904 and 1905. Sold about two cars to McCallum & Clou-

tier.

Page 2663, Vol. 6 : Tame hay used to bring from .f13 to

|76 a ton on the markets of Butte and Anaconda. Since

1902 have had no luck shipping hay to Butte and Anaconda

markets."

^old his timothy mid clover for flue dollars a ton in

1905.

George Jacques (page 2772, Vol. 6) : Had a ready mar-

ket for my hay prior to 1902. (hit from 350 to 400 tons.

Ha/De quite a lot at the present time (February, 1906).

Have two stacks left from 1904 and about all the hay left

from 1905.

Tried to sell it in Butte. Would not buy my hay ; said

it was too close to the smelter.

Page 2774, Vol. 6: Wanted alfalfa in Butte hadly at

the time, hut would not handle hay from Deer Lodge Val-

ley.

Notestine, Comp. Wit. (page 2843, Vol. 6) : Prior to

the smoke had a ready market for my hay. Did not have

to haul it ; sold it right at home. Got good, fair prices.

. Page 2855, Vol. 8 : Since the smoke trouble can not sell

hay at any price. It has no value at all, for the simple

reason that you can not raise stock in connection with it.

All of this must go together to make it profitable.

E. Staffanson (page 2934, Vol. 8) : Sold some alfalfa

hay to a man in Anaconda for |4.50 a ton.

Tried to sell to Allen and J. B. Gnose (hay dealers)

from the Daniel James' ranch.
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Page 2935, Vol. 8 : Would not buy (was not sold at all).

They said they did not want any smoked hay.

(Note.—These ranches are from three to live miles

from the smelter. The hay Mr. Statfanson speaks of

on the Daniel James Estate place, Morgan Johnson,

defendants' witness, a milkman, states four dollars a

ton was too high for it. Mr. Staff'anson, as shown hg

the testimong, has renwred from the Deer Lodge Val-

leg, and hi.s and his wife's ranches are ahandwwd.)

Chas. B. Jones, Comp. Wit. (page 3019, Vol. 8) : Sells

some hay. Gets |5 a ton for it on the ranch.

George Parrott (page 3196, Vol. 8) : Has sold hay in

Butte for |30 a ton.

Prior to Washoe Smelter received |12 and $12.50 a ton

in Anaconda.

Page 3153, Vol. 8: Lived in Deer Lodge Valley since

1866.

Page 3176, Vol. 8: Does not find a ready market for

hay in Anaconda since 1902.

They find fault with it on account of the smoke.

Liverymen in Anaconda won't buy it.

Page 3176-7-3195, Vol. 8: "Wild hay on mg ranch was

worth ten dollars a ton prior to 1902."

(Note.—There are several liverymen in Anaconda.

Is it not strange the defense wonld introduce the tes-

timony of so mang men to show the feeding of valley

hay in Anaconda and did not produce one large con-

sumer of hay in the whole town as a witness? The

liverymen who do business in Anaconda, to-wit.,

Brownell & Reece, W. C. Haynes and John French

(numbers of the farmers have testified to the refusal

of these liverymen to buy hay, but ship in their hay),

none of these liverymen were put on the stand by de-

fense to disprove the farmers' testimony. They only
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introduced men who fed a load from the valley occa-

sionally.
)

Pat Lappin, Comp. Wit. (page 21182, Vol. 54) : Sold

his hay in Anaconda for |12 a ton ; all tame hay, timothy

and clover.

(Note.—Here we would like to call the Court's at-

tention to the testimony of men who live west of Ana-
conda as to the market and prices received for their

hay, where the smoke seldom gets up as far as they

live. See Mr. Parker's testimony.)

Parker, Def.'t Wit. (page 8169, Vol. 21): "It misses

my ranch when it does come tip there. It goes to the

south.

Very little smoke at my place.

Page 8170, Vol. 21 : Goes mostly down the Deer Lodge

Valley.

Page 8171, Vol. 21 : Notice smoke on LevengoocVs ranch

fifty days where it is not on my place once."

(Note.—This witness for the defense shows the

smoke comes there but seldom.)

(Note.—Mr. Parker's ranch is the last ranch west

of Anaconda, up Warm Springs Creek, where any
farming is done and not claimed by the complainants
to be seriously injured.

Note what he says about the market for his hay and
the demand for the same:)

Page 8156, Vol. 21 : ''In 1904 sold all my haij in Ana-

conda at fifteen dollars a ton.

Page 8161, Vol. 21 : Tn 1905 sold all my 1906 croq^ for

eighteen dollars a ton in Anaconda. Sold this hay loose.'"

This hay is timothy and clover, not straight timothy, the
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defense tries to lay so much sti^ess 0)i, but timothy an<l

clover, as almost every man in the valley raises.

Bennin^er, Deft.'s Wit. (page 7952, Vol. 20) : Bennin-

ger paid ten doUurs a ton for alfalfa in 1903 grown sit-

miles irest of Aniwonda, near Parkers.

Page 79531, Vol. 20 : Bought twenty tons of alfalfa in

the stack from the Emmon's ranch in 1903. (This ranch

is in the valley, about the same distance from Anaconda.

)

Paid one hundred and tirenty-five dollars, or about six dol-

lars a ton.

Here we see the same class of hay, alfalfa, both about

the same distance from Anaconda, where the valley hay

sells for |4 a ton less than hay west of town.

Page 7965, Vol. 20 : Paid Stuckey |10 a ton for alfalfa

in 1904.

Page 8031, Vol. 21 : Paid Stuckey |12 a ton for hay on

the ranch in 1905.

Page 8035, Vol. 21 : Sold some of Staton's hay in Ana-

conda for |10 and |11, or |1 a ton less than he paid Stuck-

ey for hay in the stack.

Staton's and Stuckey's ranch are about the same dis-

tance from Anaconda (see map).

Why should hay on Stuckey's ranch sell for |1 to .f2

a ton more in the .stack- than could be got for t<taton\s de-

livered?

Page 8035, Vol. 21 : Benninger states he was acquainted

with the Staton ranch prior to the smoke and the land from

which the hay was cut. That he bought of Staton, and thai

at that time the hay never sold for less than tn^elve dollars

a ton in Anaconda, and could be delivered at Anaconda

for |3 a ton, leamng this Imy, axicordmg to defendants"
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oirih iLy'itttc'SS, icorth nine dollar!^ a ton in the ntavk prior to

1902, irliile he paid four didUirx and .seventy-fivG cents (for

the same (dass of Jiajj and cut from the mme land) in 1905.

Defendants show here by their own witness a depreciation

of about fifty par ccnt.i n the price of hay .since the smoke

period, and Staton's testimony is substantiated by wit-

ness for the defense.

This witness further shows that hay in the valley, take

the Stuckey alfalfa and valley alfalfa, a difference in price

in favor of Stuckey hay, of what defendants claim is a

fair price for hay, or about |5 a ton.

The Court will further notice that a number of the wit-

nesses who testified in Anaconda to the feeding of valley

hay, most of them bought hay west of town, or if in the

valley, at a distance from the smelter. (V. 20, 7902.)

We believe that the facts, and this testim(my as shown,

completely puts beyond a question of a doubt that the far-

mers have a good market for their hay and receive the

same price for their product as hays from outside the

Smoke Zone are selling for, and completel yrefutes De-

fendants' statements as to a normal market for the hay of

the valley.

Defendants states Mrs. Hensley was on the stand,

whose ranch is immediately east of the smelter, and says

she gave no crop loss since 1903 and no animal loss since

1903.

What does Mrs. Hensley's testimony show? That in

1901 she had her ranch leased to Bowman at |700 a year.

That Bowman did not keep it up as he should, and she

took it away from him and went on the ranch herself, in

1902, which year the smoke first injured the ranch ; which
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3'ear the Defendants paid her |.f2,180 /or dummje to three

horses and her liuy crop, or a conservative estimate in dam-

age to her hay of |;l,800. 1902 accounted for.

Could not rent the rancli in 1903. "My horses had died

and under tlie circumstances I did not think 1 could af-

ford to stock up again. I could get no one to cut it in

1903. I got nothing for the other ranch either.*' (V. 3,

1149.)

"I got |400 in 1904 in rent for both ranches.

"In 1905 got |160 in rent for both ranches." (V. 3,

1149.)

It is true Mrs. Hensiey does not give the decrease in

yield, but what does she give? A decreuse in the rental

v<ilue from |T00 a year for one ranch in 1901 to |160 in^

1905 for 900 acres of land. (V.V, 1150.)

Defendants state she gives no stock since 1903.

True, and for a very good reason. Horses had died, and

she did not have any stock to die. (V. 3, 1149.)

But Pat l^iceeneij states on page 8423, V. 22, he tiad two

horses running on the Hensiey ranch in the winter of

1904-5. Had sore noses and one died on the E. D. ^mith

ranch in 1905, the other one is in Missoula. This is the

only stock shown to have remained on the Hensiey ranch

for any time. A few cattle were fed there that were

brought into the valley and killed for beef shortly after

coming there.

This clearly disproves of all of the statements as to no

damage to the Hensiey ranch and crops since 1903. Mr.

Larivee, the tenant on this ranch, was not produced by

Defense, and could have been if ^Irs. Hensley's testimony

was untrue.



—1559—

Defeudauts state's Cumiiiock's raucli troubled with al-

kali and fox-tail. Got his bauner crop of 365 tons on less

than eighty acres. (V. 7, 2563.)

Cummock states this 365 ton^ wU'i^ cut in 1904.

In 1905 tJtf same land cut 115 tons k',s,s than in 1901.

(V. V, 2559.)

GEORGE JACQUES, Conip. Wit.

:

Defendants quote George Jacques as cutting in 1905,

360 to 400 tons of hay, about the same as he cut before

the Smoke period. (V. 8, 2772.)

Mr. Jacques does not state any such thing a»s' quoted hy

Defendmits, and the above is a clear misstatement of the

record.

Mr. Jacques states, that piror to the smoke period he

cut 350 to 400 tons of hay. Does prior to smoke mean

1905? Most assured]u not.

Mr. Jacques states on this page, 2772, V. 8, that he has

no ready sale for his hay. Has two stacks of 1904 crop

left and has about all of his 1905 crop left, and that prior

to the smoke period, always sold all surplus hay readily.

Quotes Mr. Jacques (V. 8, 2267-8) and claims this is

one and one-half times the standard. Had in about 15 or

16 acres.

In regard to this ground he had in wheat, Jacques states

it ought to have been better. The leaves were burned

brown. It was dead on the stalk. (V. 8, 2813.)

This ground had been in clover for six years. Apart of

this wheat ground was potato laud, which had been man-

ured for six years. (V. 8, 2169.)

Here Defendants take sixteen acres of ground that has

received extra attention and manure and try to show by
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this sixteen acres of wheat alone that this man's ^raiu

crops are over the normal. Is this fair? They failed to

give what Mr, Jacques, says on page 2768, V. 7, "Oats

ranged from fifty to seventy bushels to the acre on this

ranch prior to the smoke. Since the smoke would not go

over twenty-five bushels.-'

Quote Jacques (2896, Y. 8), as raising 252 tons of al-

falfa on sixty acres.

These are supposed meaMirements of the Companij ana

nothing in the record to slwtv they toere correct, hut were

used' for the purpose of cross examination and not a single

mea'Suremcnt of hay tras put in hy the Defense.

"Don't think I had that much hay." (V. 8, 2806.)

States thinks he has more land than sixty acres, and as

Defendants have not proven 252 tons cut o nMr. Jacques'

ranch from sixty acres, Mr. Jacques' statement as to less

hay cut and more land from which it was cut, must stand

and renders Defendants' statment worthless, as it proves

or disproves nothing.

Mr. Jacques, page 2806, V. 8, states positively this land

is not yielding as it used to.

Timothy and clover not near as heavy as it used to be.

Wild hay was a poor crop. (V. 8, 28074.)

Did not cut eighty acres of icild limj. Bought wild hay

for |2.00 a ton in the stack. (Note: or for less money

than he could cut his own.

)

Can the Court construe a normal hay crop on this ranch

in view of the above testimony which stands undisputed m
this record?

Defendants quote INIr. Jacques, page 2812, V. 8, sold

1905 crop of alfalfa for |10 to |11 a ton. |12 for timothy



—1561—

and clover. Defendauts do not state that this was the

price for toJuit he did sell delivered in Aanaconda.

Defendants state sold 1905 crop. Jacques states on

page 2772-3, V. 8, that he has sold very little of his 190a

v^rop. How does this compare with the above sweeping

statements of the Defense? Not at all.

Mr. Jacques states can hardly sell it at all. V. 8, 2813.)

Now as to the price being normal, what does the record

show was received for hay grown west of Anaconda and

no trouble tO' sell it?

Defendants quote Jacques (21133, V. 53) as getting 4I/2

tons of alfalfa to the acre, which is true. But Mr. Jacques

swears on page 21131, V. 53, that his crop on this thirty

acres wa^s short twenty-five or thirty tons over 1905 on the

first cutting. Admits shortage of water on the second

cutting, so does not give the yield. (V. 53, 21132.)

States first cutting on this alfalfa in 1905, cut six

bents. First cutting in 1906, four bents, or one-third

short. (V. 53, 21131.)

Defendants fail to show what the shortage of Mr. Jac-

ques' grain in 1906 was.

"Had in forty-five acres of grain. Got 1230 bushels,

or about tiventy-eight hushels to the acre. (Jacques tes-

tifies, page 27685, V. 7), prior to the smoke, oats went

from fifty to seventy bushels. "Vei^y little wheat in this

forty-five acres. Six acres, I had hauled 300 or 400 loads

of manure mi this land, a part of it, and the rest was neic

land.

Did not have a fair oat crop. (V. 53, 21141.)

Jacques states "I will tell you that the old ground that

I had was clover ground, that I raised that big crop of
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wheat on last year, and I hauled between three and four

hundred loads of manure on it, on the same ground, and

tJtat yroiunl ought to ha\e went one hundred bushels to the

acre. (V. 53, 21143.)

This was extra ground with manure all over it. (V. 53,

21113.
(

The above shows Mr, Jacques gives his crops the best

possible care, and still his grain crops average less than

two-thirds of what thev did prior to the smoke trouble,

jand show a steady decrease in his hay and grain crops},

Also shoics he sells his Imy from |3.00 to $6.00 a tone Jess

titan prices received for the same class west of Anaconda.

(V. 53, 2114.)

Defendants state as to his animal losses, only lost one

horse in February of 1905 out of an average of thirty-three

horses and seven cows, and a colt in 1906. (Record 2820,

V.8.)

Defendants in the above statement carefully confine

themselves to the actual death of stock, and carefully

avoid what Mr. Jacques says as to the care he has to give

his stock to protect them, also as to their sickness and

failure to breed. See what his testimony shows as to the

actual conditions of this stock, as to being in normal con-

dition.

"My stock after the smoke came to my land, they were

all smoked. I had to pnt them up in corrals and feed thetn

and keep them there. (V. 7, 2756.)

Horses got sore noses. All had sore noses (in 1902.)

Lost two horses in 1902. Had to take them from green al-

falfa ten inches to a foot high and put them in corrals and

lock them up."
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Witness shows here how he kept his stock alive in 1902,

aitd escaped with the small loss of two horses.

"While the smelter was closed in 1903 )iiij stock done all

right." (V. 7,2762.)

When in the fall of 1903 I noticed the horses getting

the sore nose. Took them up and fed them, and fed them

all winter through. ( V. 7, 2762.

)

Only one cow smoked this fall. Only had seven head.

I kept them in the corral. (V. 7, 2762.)

Part of these horses were smoked so bad they did not

shed until late in the summer of the following year. (V.

7,2764.)

Has taken very good care of his stock. "Whenever I

see them getting poisoned, I take them up and feed all they

want. I have got all my horses penned up in the corral

and they have been there three weeks. ( I lost one nice one

two weeks ago) and feed them all they will eat. (V. 7,

2766.)

Prior to the cmelter, I kept my stock in the field, and

very seldom fed them anything at all. (V. 7, 2766.)

Q. Can you do tJmt now?

A. No, sir, I can fM)t.

Q. // you let them do so, what would happen?

A. Some of them might go throug the winter, biU the

others, prohahly one-half of them, wmild die. (V. 7,

2767.)

I can not raise live stock on my ranch at present time

at a profit.

These are the conditions on Jacques' ranch, and not as

Defendants would try to convey by the showing of the

loss of only two animals, the same amount a^ he lost in
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1902. What auimals die at the present time are ouly a

small proportion of the loss to the stock industry of the

valley.

Excess feed, excess care, sickness of the animals, as

shown by this man, even under the extra care given by

Jacques, keeping his cows in the corral all the time, and

feeding them, all show what this man has been compelled

to do to keep his stock alive and states under these con-

ditions no profit can be made on the stock on his ranch.

In 1902 witness state he had 75 head of cattle and 28

or 30 head of horses. ( V. 8, 2815.

)

Five head of cattle died in 1902, which company paid

for. Lost two horses in 1902, or a total death of stock

in 1902 of seven head. (V. 8, 2817.)

The Defendants paid this man in damages in 1902

|2,150. Mhat for? Not for the stock that aetmiUij died, but

mostly for the damage to 72 cattle and 30 horses, which did

not die, and crops. And a.s shotc-n by the ani<yiint paid this

m<in that tlie actual Joss in the actual death of stock is a

very small proportion, of the loss actually suffered hy n

farmer in the Deer Lodge Yalley. |350 would be a fair

price for the two horses and five cattle that died in 1902,

leaving |1,800 paid in damages to stock and crops. (V. 8,

2822.)

B. F. NOTESTINE, Comp. Wit.

:

Defendants quote (record 2866, V. 8)—Raises wild hay.

In 1901, 180 tons from 160 acres. Since 1902 has cut 320

acres of wild hay. In 1902 got 425 tons of hay. Very

good crop (2866, Y. 8) in 1904. Had 400 to 425 tons. In

1905, 350 to 375 tons. Looked well in 1906 (record 2867,
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V. 8), and says the hay crop looked generally well in the

valley in 1905.

What do€« above show? That Notestine's hay is decreas-

ing in yield. On page 2867, V. 8, states hay looked pretty

good last year standing in the fields, but states the hay iras

not there just prior to making the statement that the hay

looked pretty good.

Defendants quote Notestine (record 2844, V. 8)j as say^

ing that this grain looked as good a piece of grain as he

ever saw. Went twenty bushels to the acre.

The above is a clear misstatement of the record.

''I raised a small patch of grain last year, about eight

acres. It did not mature very good. I thought the smoke

was tlie cause of it not filling. It looked a.s good as any

piece of grain I ever saw, and I thought I ivas going to have

a good crop on it, hut just as it was in blossom and com-

menced filling, the smoke blew over there two or three days

and I notieed that the leaves had kind of spots on them,

and had turned a reddish color, and it did not fill good. I

tlwmght it was the smoke. I don't know whether it was or

not.

Q. What ivas the production?

A. ^yhy, I think it was about tiventy bushels. I believe

that is all there was—about twenty bushels to the acre.''

The above comparison clearly shows the twisting of the

evidence by the defense.

Defendants gives Notestine's stock losses as small.

Notestine states he has lost horses since 1902, seven

head of the old stock (or stock on which damage was paid

in 1902) and four colts, and two horses he bought, or a

total of 13 horses. (V. 8, 2836.)
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Kotestine states of the 12 or 15 head of cattle he had left

in 1902 (2884) ^'have all died but one." (V. 8, 2883.)

Gives the loss as from twelve to fourteen head of cows

in four years. ( V. 8, 2880.

)

Had four aborted calves from eight cows. (V. 8, 2881.)

States only has twelve cattle in his herd of twenty-five

that is over two years old. (V. 8, 2882.

)

Defendants give Notestine's total loss as seven horses

and cattle. As shown by the above quoted pages, he lost

thirteen horses and about twelve cattle and four aborted

calves, or a total o ftwenty-nine heod of stock shice his

settlement in January of 1903. The record itself shows

an entirely different state of facts from the statements

made by the Defendants. Shows a decided falling off in

the hay crop, and instead of a small stock loss, a large

one.

HAERY QUINLAN

:

Defendants quote Harry Quinlan (V. 7, 2646), as stat-

ing hay, wild hay, crop has decreased for years.

We submit question and answer to this statement of

Defendants

:

"Q. Now, Mr. Quinlan, you may state about what year

(if you know of your own knowledge) that you first com-

menced to notice any effect on this land that you men-

tioned of the condition of the stock and vegetation, any-

thing wrong with them.

A. Well, there was one thing that we noticed there for

a year, that our land did not bring the crops that it had

hrought in previous ye<irs before; there was a decrease in

the busheling and in the hay, in the wild hay, there to a
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great extent for 3'ears, but we could not saj' we noticed it

directly or knew directly what it was until 1902,

In fact 1902 was the first time that we noticed there

was damage on stock clear enough to distinguish." (V.

57,2646.)

States on the part of the Quinlan ranch south of the

creek in 1904 had eight bents of hay. In 1905 on the same

land had four bents (a decrease of about one-half.) V.

7, 2653.)

Defendants quotes Quinlan (2726-28, V. 7), says

potatoes and garden fairly good in 1905 ; sold hay to Mon-

tana Packing Company, |5.00 a ton ; fed on ranch ; two

cars to McCallum & Cloutier Company, |12,00 a ton ; sold

all he had to sell. Defendants state the hay he sold for

|5.00 a ton was damaged by the weather, ( V, 1, 2726,

)

Quinlan states on 2727, V, 7, this hay he sold to Mon-

tana Packing Company was sold for |5.00 a ton, not in the

stack, hut hauled out hy his mmi and team^ which would

be worth at least fl.OO a ton, so this brings this hay to

^4:.00 a ton in the sack. Defendants state this hay sold

for 15.00 a ton, teas damaged hy tJie iceather.

Quinlan, on page 2727, V. 7, states the hay he sold was

put up in good shape. There was one stack on the ranch

that was damaged but was not sold.

•Q. Had this hay been put up all right?

A. One stack of it had been put up in damp wet

leather. There was one stack that was not very good.

Q. Did that have anything to do with the price?

A. Do gmi mean the hay I sold?

Q. Yes.
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A. No^ that Imy was put up in good shape, but one

stack on the ranch was not very good."

Again we see the actual testimony entirely different

from the record.

Now we will see about the two cars shipped to McCallum

& Cloutier.

Quinlan sold two cars of timothy and clover to McCal-

lum & Cloutier at |12.00 a ton. "Paid |12.00 a ton for the

first car. The second they kicked and said they could not

handle any more of it and were not willing to pay me

112.00 for it. I used to get |14.00 and |15.00 for the same

class of hay in 1902. (V. 7, 2728.)

Sold my 1902 crop for |5.00 or |5.50 a ton." (V. 7,

2734.)

Quinlan states that tame hay used to bring |13.00 to

116.00 in Butte and Anaconda. (V. 7, 2663.)

Mr. Quinlan's testimony shows the great depreciation in

the demand for hay, as trell as m price, and directly the

opposite to what Defendants claim on these points.

Defendants state Quinlan shows small losses. This is

true, but what was he compelled to do to avoid stock

losses? Moved aU of his stock from the Deer Lodge Val-

ley to Rock Greek, thirty miles a/icay, and only kept a few

work horses and a few milch cows in the valley, and when

cattle were brought back to the valley to winter were fed

all the hay they could eat and not allowed to graze, and

were taken back to Rock Creek in the spring or sold.

"Winter of 1903 and 1904 my stock I brought from

Granite county did well; fed and grazed them. (V. 7,

2650.)

Fall of 1904 brought some calves back from Granite
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county and bought some from Nevada Valley. Thought

things were all right in the valley. Brought them to the

ranch in November (these Neveda Creek calves) in less

than two months had to feed them all they would eat to

keep them alive. Stock from Granite county was only kept

there forty days. We had to feed them, keep them up.

Keep them off of the grass as much as possible. Lost

four or five of the Nevada Creek calves and of the stock

cattle, their condition was none too good. (V. 7, 2650-

2651.)

We have no cattle there now, only some beef we are

feeding, and some twelve horses and a few milch cows.

The horses are kept up and fed in the barns and not al-

lowed to graze." (V. 7, 2652.)

The above shows why Quinlan's stock losses are small.

No cattle or horses kept on the ranch except what are fed

there, and then only for short periods and not allowed to

graze.

Defendants quote Quinlan's grain only going 28 bushels

to the acre (2724, V. 7) by taking the smallest acreage,

25 acres. Quinlan states 25 or 30 acres. This shows a

very small crop, even at that.

Defendants quote Quinlan as stating not able to cut

part of their grain some years on account of it being so

wet. (V. 7, 2741.)

Let us go back to page 2741, V. 7, and see about this.

Quinlan states:

''Q. That swampy land interferes with the production

and cultivation of crops on that land?

A. Well, that land we don't pretend to cultivate any
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more than the haj that grows on it. I drained some so

as to be able to cut it."

Here again Defendants misstate the record, trying to

show by their statement that Quinlan's gTain land used

at this time is wet and not suitable for the production of

grain, and thus accounts for Quinlan's small yield, when

the fact is, as stated by Quinlan, ''We don't pretend to

cultivate the wet land.''

CHAS. B. JONES, Comp. Wit.

:

Defendants gives Jones' grain yield, showing a steady

decrease from 1902 to 1905, or four years, but fail to show

the further decrease in 1906. (V. 8, 3005.)

See what the record shows as to Jones' grain crops

:

In 1902 oats went fifty bushels to the acre; 1903, forty

bushels to the acre; 1904, from five to eight bushels less

than 1903; 1905 went twenty-two bushels to the acre;

1906, went fifteen bushels to the acre. (V. 8, 3006, V. 54,

21278.)

"The smoke did not affect the oat crop along until the

fall of 1902. I harvested this crop in August." (V. 8,

3029.)

Now we will take his wheat crop

:

1902, 36 bushels to the acre.

1903, 33 or 34 bushels to the acre.

1904, 30 bushels.

1905, 28 bushels.

1906, 22 to 25 bushels.

Jones' testimony shows when it is all given (and not a

part, as given hy the Defendants) oats decreased steadily

since the smoke of 1902 from fiftv bushels to fifteen bush-
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els to the acre. Wheat decreased from thirty-six bushels

to twenty-two to twenty-five. ( V. 54, 21278.

)

Defendants quote Mr. Jones, 1904 got 175 tons of al-

falfa from 70 or 75 acres. In 1905 got 200 tons from the

same acreage, or actually 63 acres, seven acres not cut.

Mr. Jones accounts for this increase as follows: "Part

of this ground in 1904 was new ground, that was a poor

stand. I reseeded it that year and in 1905 it came up

good, you know." (V. 8, 3037.)

(Note—The seed sowed in 1904, cut in 1905, in-

creased the crop in 1905, and the facts are not as

Gonstrited by the Defense that the same ground in-

creased in yield, but only did increase after resieeding

in 1904. Actual amount cut to the acre in 1905,

about 3 1-6 tons ; while in 1906, from the same land,

only (21287, V. 54) got less than two tons to the aere,

showing the same decrease in all kinds of crops

grown on this ranch since the smoke.

Defendants quote Jones (page 3037, V. 8) as having

no fault to find with his alfalfa crop as to quantity, but

the Court will notice he says qwantity, and this only ap-

plies to 1904 ; hnt states it was not what he would call an

average crop. (V. 8, 3038.)

Mr. Jones has explained the above answer as to quan-

tity on this page. He says: "I have observed the differ-

ence in feeding the hay. I don't think it has the nutri-

ment it formerly had. / feed^ more now and it does not

give as good results." (V. 8, 3010.)

Taking these two statements together, it shows that in

1905 he was satisfied with the amount of tons he got that

year, but was not satisfied with the quality, and for a crop

to be normal it must be all right in quantity, also in qunl-
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ity^ and this hay was not. But in 1906 we see the decrease

in quantity as well, or 85 tons decrease iu 1900 over 1905,

almost one-half. Again the Defense does not give all the

testimony on a subject.

Defendants quote Jones as having sold all he has to

sell. (V. 8, 3040.)

What does the record show? He sold 70 to 75 tons at

|5.00 Has to keep the rest for feed, or 125 tons for 35

horses (3013, V. 8), three cows and one calf, or a

total of stock of forty head, to which he has to feed over

three tons to the head under the smoke conditions; while

Mr. Jones testifies he used to run as high as 125 horses.

(V. 8, 3017.)

Jones states he hardly ever fed his horses during the

winter months prior to the Washoe smelter. They fed on

the range, "except my weaning colts, them I took up and

fed, while nok I take up my horses in November and feed

until about May 15th." (V. 8, 3012.)

^^There is no snow now at all on niij pastures. Under

tlie same conditions {as to weatfier) prior to the operation

of the Washoe Smelter^ I would not have to feed at all/'

Even did not have to feed his work horses of a winter.

"They did well on the pasturage in the fields. Stock

wont't eat the straw at all." (V. 8, 3012.) Has three

stacks and the stock won't touch it. And in the face of the

above statements the Defendants try to infer that Mr.

Jones is satisfied with his hay crop. His testimony shows

he hu^ to feed three tons to tJie head where prim- to 1902

he fed nothing and his stock did fine. (V. 8, 3013.)

Defendants state Jones sold all he cares to sell.
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(Note—Jones did not care to sell any more be-

cause he had to feed five-eighths of his entire crop to

forty head of stock.

)

Defendants quote Mr. Jones (3054, V. 8), as stating he

has made as much money on his ranch in 1905 as he has

made any year since he has been there, and has no fault to

find with his hay crop, the quantify of it.

The record of Mr. Jones' testimony, on page 3054,

reads as follows

:

"Q. Well, is it not a fact that you have made about

as much on your ranch in 1905 as any year since you have

been down there?

A, Very likely; I have no fault to find with the hay

crop, the qumititij of it. (Note here again he excludes the

quality.) It is the stock that bothers me, trying to raise

stock is mij business and it Imis got to he pretty near a

total failure/^

Does the above question and answer convey the same

meaning as Defendants convey? Most a^ssuredhj not.

What does the above question and answer convey? Sim-

ply this, that for the year of 1905 he got about the normal

hulk of hay, hut that is all.

Defendants give Jones' total loss of stock for 1904, 1905

and 1906 as eight horses and three cattle.

This is given in three years, doubtless to cut down the

percentage of lo^ss in any one year. On page 3014, V. 8,

or November of 1904, fixes the time of his first loss (since

1903) or from November, 1904, to February 15, 1906, a

total time from which his losses start to the present, or

15i/> months over which his losses hare e.rtended, and not

three years. Less than one-half of that time. Jones tes-
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tifies to having 36 horses. Lost eighty or about 23 per cent

fo^- a period of 15i/> months, loss on horses. Cattle loss as

three. The most cattle Jones testifies to having during

that period is three cmcs and one calf. Here we have a

loss of about 75 per cent in cattle for 15i/> months, but the

Defendants do not state what Jones says about the failure

of his stock to breed. (Page 3016- V. 8, states not more

than 25 per cent of his mares get in foal. States in 1904

bred' 15 mares to four different stallions and only got three

colts, or a loss of at least 75 per cent in the breeding of Jm

mares. One mare outside had a colt, or from a total of

16 mares got four colts. Twelve owt of sixteen did not

breed.

Jones states his horses die off as fast as he can raise

them, so he has none to sell. (V. 8, 3021.)

As to losses in 1906, it only shows for II/2 months no

deaths.

States for the last two falls of 1904 and 1905 all horse*

running on his field had sore noses very bad. (V. 8,

3011.)

GEORGE PARROTT, Comp. Wit.

:

Defendants quote ranch near Stuart (page 3160, V. 8),

1903-4-5, cut about 100 tons of hay each year, but fail to

state that Parrot (page 3160, V. 8) cut about 200 tons five

or six years ago.

Parrott admits shortage of water for the last two or

three years, but states the Defendant Company took his

water to use on their farm, which joins Parrott's, to ex-

periment with. V. 8, 3163.)

Parrott states the smoke did him more damage than

lack of water. (V. 9, 3193.)
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Defeudauts (juote Parrott as having 75 cattle and 25

horses in 1904. Lost six cattle and four horses. In 1905,

24 cattle and 18 horses ; lost six cattle and two horses. In

1906, 15 cattle and 12 horses ; no loss reported. ( Record,

V. 9, 3169-3176-3180-81.)

The only statement on which to base Mr. Parrott's hav-

ing 75 cattle in 1904, is given on page 3202, V. 9. States

he had 40 left after settlement with the compan}^ for 1902

damages. Bought 35 head in fall of 1903 (3207, V. 9.)

States bought 35, which gave him 75 cattle in winter of

1903-4. States on page 3208, V. 9, he paid |20 a head for

these cattle in the fall. Kept them the winter of 1904. In

1904 they slunk a good many calves. "I found they were

not woing well and in the fall I sold as many of them of

them as I could for beef. I got |20 a head for the grown

stock." (V. 9, 3208.)

(NOTEi—Only got the same price for these cattle

he had paid for them the fall before. Could not sell

at an advance sufficient to pay for wintering the

stock. Could only get |20 a head for beef. Mr. Par-

rott's testimony shows these cattle were ranged on

the east side of the Yalley, and states he took them
there to keep them aivaij from the smoke, as he eonld

not keep cattle on the Mill Creek ramge since the

operation of the Washoe Smelter. (V. 9, 3168.)

States sent the horses away. He got damage on two

horses. (V. 9, 3210.)

We have carefully searched through the testimony of

Mr. Parrott in the pages quoted by Defendants and fail to

find where he gives any specific number of stock or losses,

and the pages quoted by Defendants (V. 9, 3169-3176-

3180-81 ) do not show what Defendants claim they do.
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Parrott states on page 3169, V. 9, that out of a bunch of

24 head of cattle, mostly cows, he only got two calves.

( Summer of 1905. ) Coics lost so maoii) calves tie castrated

his hull and quit breeding both coics and mares.

Cows were throwing so many dead calves it teas no use

to breed. (V. 9, 3170.)

States on page 3170, V. 9, he had 26 horses in 1902, but

sent them away in the fall of 1902, so how do Defendants

have them there in 1904?

The only thing shown on pages 3180-1, V. 9, in regard

to stock is Mr. Parrott's losses, and no number is given of

the number he had any year, or the loss in any year, but

what he does state is as follows

:

'^I hiwe lost ten head of horses and twenty or twenty-

five cattle since the settlement, stock on which no damage

hxid been paid." (V. 9, 3181.)

Mr. Parrott confines his losses to the stock which he

bought in 1903 and to stock on which no damage had been

paid, showing his losses were on stock which was not in-

jured in 1902.

Doubtless Mr. Parrott had losses among the damaged

cattle he kept but these he did not give.

Defendants state Mr. Parrott's losses consist of twelve

cattle and six horses for a period of three years, and claim

the above quoted pages show it. They show nothing the

Defendants claim they show, but do show Parrott's losse>»

over this period to be tiventy or tioenty-five cattle and ten

horses. He states cattle, and no slunk calves are includcni

in this, and they were so many in his herd he castrated his

bull and quit breeding on that aecmint.

Defendants quote Eli Desourdi, Comp. Wit., ranch six-
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teen miles northeast of the smelter, 2000 acres patented

land V. 8, 3056. ) Thinks crops on his place not injured

by the smoke (V. 8, 3068.) Ranch is on both sides of

Deer Lodge Valley. Does not think his horses or sheep

have been affected in any way since 1902. Record, V. 8,

3062-3.)

Tlie Plaintiff makes no claim tlmt land and crops or

stock ranged in the lyiciniti/ of Mr. Desonrdi's ranch are

injured to miy extent hy the fumes from the Washoe Smel-

ter^ and Mr. Desourdi tva-s put on the stand to prove the

injury to his stock while being fed the hay and kept on

the Gihhs ranch, which ranch vxis sitiMted about six miles

from Anaconda and in the Smoke zone; ivhile Mr. De-

sourdi's ranch is expressly excluded from the Smoke zons

by the testimony of W. C. Staton, who states no complaints

have come in to any injury in that vicinity (see map) and

Mr. Desourdi's claim is not for injury to stock and crops

on his ranch, but only to stock fed and pastured on the

Gihbs ranch in wi/nter of 1904-5.

Keeps his cattle on Mullen, below the City of Deer

Lodge five miles. (V. 8, 3057.)

"Had 178 cattle in winter of 1904-5. Bought hay on the

Gibbs ranch that winter, and took my cattle up there to

feed.'' (V. 8, 3058.)

Took cattle to the Gibbs ranch in November; began to

feed in December and feed until I got pretty well through

with the hay and took them back to Mullen.

Some were so iveak I kept them home and fed them al-

falfa. There loa-s thirty w forty of the weakest ones.

There was four cotes died. I sold this bunch of cattle in

April. (V. 8, 3059.)
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When I took these cattk' from the Gibbs ranch they was

just as bad as I ever saw any stock. (V. 8, 3059.)

While on the Gibbs ranch I fed them more than I gen-

erally feed range stock.

They got down poor and failed.

AVere "smoked."

*So/(/ 133 of these cattle in April for .flo.OO a heatjr (V.

8, 3060.)

(Note—Here we see Mr. Desonrdi only sold 133,

but had 175 on the Gibbs ranch, and showing the forty

head was in no condition for sale.)

^'I sold these cattle to Walker as smoked cattle and he

teas icell aware of it, as ireU as myself. (V. 8, 3061.)

The market price of these cattle, if they irere normal

cattle, would he from |20.00 to |22.00 (/ head."

(Note—Showing a loss of from |5.00 to |7.00 a

head on these cattle.)

"Vov:s lost a r/reat number of calces. Got about one-

third of a normal catf crop.''

(Note—Shows a two-thirds loss on calves.)

Desourdi states his stock got the dose (or smoked) up

near the smelter. ( V. 8, 3069.

)

^'Cattle improved after they were taken away from

Gihbs' ranch.'' (V. 8, 3077.)

Since the smoke came I keep my sheep in the numntains

in the woods most of the time. In the winter I keep them

on the ranch. Hare not kept any sheep on the west side of

the river since 1903." (V. 8, 3089.)

Only has 100 acres of land on the west side of Deer

Lodge Eiver. (V. 8, 3098.)
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''The stock I put in a hill for dammjes for iixis stock

horn after first settlement" (or 1902.) (V. 8, 3100.)

The Court will notice Mr. Desourdi settled with the

Company for damages done in 1902 in about June of 1904,

and after that time (June of 1904) he put in a bill through

the Farmers' Association (see list given by Staton) for

the damage to the stock which was born since 1902, which

damage was done to this new stock in the fall and winter

of 1904-5. Bill was presented, as shown by Staton's tes-

timony, in 1905, and this bill was for yearlings and

calves. (V. 8, 3100.)

(Note—No damage was claimed in this bill ren-

dered for any land or stock except for the yearlings

and calves on the Gibbs ranch.)

By the above the Court can see that the Farmers' Asso-

ciation makes no claim for injury to any of the stock or

crops grown on Desourdi's ranch, but from the wa}^ De-

fendants' Brief reads one might readily infer that claim

was made for damages to the Desourdi property in a like

manner to the Bliss ranch, while the only injury claimed

by Plaintiff for Desourdi is to stock fed and pastured on

the Gihhs ranch in 1904-5. The Gibbs ranch is near the

Bliss ranch. (See map.) And the Defendants can safely

claim (as they do in their Brief) no injury to sheep,

horses or crops of Desourdi, but they do not mention

Ciiittle in their Brief, the only thing on which Desourdi

claims to have been damaged since 1902, and he does not

claim any damage to them while on his own property or

on the range, but states this damage was done on the

Gibbs ranch.



—1580—

JNO. BIELENBEKG:
Defendants quote Jno. Bielenberg as having no trouble

or stock loss since 1902-3. No damage to crops, and is

pasturing his lands until September or October. (Record,

3131.)

The Court will see by examining the map that Mr. Biel-

enberg has twenty-two or twenty-three thousand of acres

of land in the lower Deer Lodge Valle}', situated on both

the East and West side of the Valley. (Record, 3109.)

(Note—Complainant makes no claim for any in-

jury to any one in the vicinity of Deer Lodge who
range their stock on the east side, as the testirnony

shows the smoke stream goes mostly down the west

side of the valley.)

Bielenberg states most of his land is pasture land.

(Record, 3109.)

"Lost some cattle and horses in 1902,'' (Record,

3109.)

Mr. Bielenberg here states the injury done to his cattle

in 1902 ivas on the west side of the vaUey, five or six miles

west of Deer Lodge, near the foot hills. Drove them out

of the ranch. (Record, 3109, 3111.)

"The cattle done pretty Avell. We only lost one more

out of this bunch. We took these cattle down below, to-

wards the river (or to the east.) After that took them to

the ranch on the river about four miles south of Deer

Lodge.

We found dead horses in the pasture (in 1902.) They

looked bad. The first thing we would know they would

be dead." (Record, 3111.)

(Note—This pasture was a little nearer Anaconda
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than the one where the cattle died (3111.) The cat-

tle died on the tocst side pasture.)

^'I Imd oattle in the same paatwre this siinimcr (or 1905)

where they died in 1902. Cows did all right with the ex-

ception of a. few calves. I think the cows got some poison

and gatue it to the calves in, their milk and the calves did

not do well. V. 8, 3112.

)

Some of the caws showed the effects. Shrank up. Doiit

look good. (V. 8, 3132.)

Can not use the pasture on the west side in the fall and

winter. Will not chance it. In former years I used it.

Cattle and horses did well up there. (V. 8, 3113.)

This pasture where cattle died in 1902 was on the e,r-

treme ivest side. (V. 8, 3113.)

Keep most of owr stock out of the Smoke District. (V.

8, 3114.)

Keep most of our stock twelve miles eaM of Deer Lodge.

Used to use a pasture we called the Warren pasture.

Do not use it so much at present. When fall comes on

we are afraid of the smoke up there."

The Court will see by Mr. Bielenberg's testimony that

the only injury they suffered in 1902 was to stock pas-

turing on the west side of the valley, and since that time

they do not use these pastures to any extent and not as

they could before the smoke, and the Court can readily

see why they have lost no stock since 1902, as Mr. Bielen-

berg states they keep them ont of the Smoke zone.

"Had sore nosed horses about one year ago (or winter

of 1904-5.) These horses were running on the west side

and north of Deer Lodge." V. 8, 3117.)
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(Note—Here again Bielenberg confines the injury

to the west side.)

Mr. Bielenberg states six or seven sections of land in

this west side pasture, and states a winter like this (or

winter of 1905-6) // he could Jmve used this pasture it

would luwe saved him in feeding abo-ut tico hundred tons

of huy.)

(Note—This is why Bielenberg has lost no stock

since 1902. He knows the conditions on this portion

of his land and does not keep his stock there.)

Bielenberg gives the normal cattle loss from natural

cause from two to three per cent. ( V. 8, 3124-3132.

)

Bielenberg states he has had no trouble in his stock

breeding, hut doesn't keep any mares on the pastures on

the west side. (V. 8, 3147.)

Defendants, in quoting John Bielenberg, fail to give the

condition of his horses when testifying the second time

on the stand, and is as follows

:

"Since testifying in this case I have noticed one bunch

of my horses, a bunch of twenty-four head. I got them up

since going back from here (or from Butte, while giving

in his evidence the first time) and twenty-tiro out of the

twenty-four had sore noses. They w^re running icest of

the ranch, about five miles below Deer Lodge." (V. 18,

7072.)

The above testimony clearly shows that this smoke zone

is about the same in 1906 as it was in 1902.

The evidence of Mr. John Bielenberg, as cited, com-

pletely disproves the statement made that Mr. Bielenberg

has no complaint or losses or trouble among his stock

since 1902. Where Mr. Bielenberg states if he could have
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used his west side pasture in winter of 1904-5 it would

have saved two hundred tons of hay, shows his vegetation

on the icest side is injured.

WM. F. STEPHENS, Com. Wit.

:

Defendants quote Wm. Stephens as having- raised no

gTain until 1902.

Stephens states he has been raising grain off and on

all the time, hut on tlie imrticular piece of land on which

he is being questioned about only since 1902. (V. 9,

3242.)

And the testimony of Stephens does show that from

1902 to the present time, has got ahout the same crop of

grain every year, but only gies the yield of this land since

the smoke trouhle, or from 1902 to the present time, and

states on page 3243, V. 9, he only began to farm this place

in 1902.

We call the Court's attention to a few statements of

Mr. Stephens in regard to crops of the valley which the

Defense has probably overlooked.

"I have lived in the Deer Lodge Valley as long as I can

remember." Is thirty-six years old. Is engaged in the

business of farming and stock raising. (V. 9, 3217.)

Owns 480 acres of land. ( V. 9, 3218.

)

"The yield of hay on my farm is one-third less than prior

to the smoke tro^iWe. The hay is not as heavy in weight,

hiirned at the top and don't grow as tall. (V. 9, 3223.)

There is a general running down of the crops in the last

three or four years. They don't get as good crops and are

harder to raise. (V. 9, 3225.)

The hay crop is not as good. The grain crop is not' ff.v

good/' (V. 9, 3234.)
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(Note—As prior to operation of Waslioe Smelter.)

"The special damage I liave suffered since the operation

of the Washoe Smelter is stock does not do as well ; calves

are puny and some of them die ; crops are not as good and

the feeding value of the hay is not as good." (V. 9, 3237.)

Defendants give Stephens' hay crop ofr 1902 as 200

tons from 245 acres (V. 9, 3246) ; 1905 crop, 140 tons

from 180 acres (V. 9, 3223.)

But they do not give the yield priw to 1902 or for 1903

and 1904, or the acreage. We will give his complete state-

ments as to hay yield and amount of ground cut, also show

that prior to 1902 his yield was larger than since that time.

Stephens states, on page 3247, V. 9, that the average

yield of his land prior to the smoke trouble was a little

over a ton to the acre. ( Page 3248, V. 9. ) '^We cut about

the su<me on that ranch every year up to 1902."

''In 1902 cut 200 tons from 245 a^jres. (V. 9, 3246.)

(Note—A slwrtage of forty-five tons from nor-

mal.
)

Cut about 215 acres in 1903. (V. 9, 3246.)

1903?

"Q. Do you remember what your yield was that year,

A. I don't remember that year exactly.

Q. Well, approximately.

A. Well, I had less hay that year than in 1902."

In 1904 cut about 200 acres. Don't remember the yield

in 1904.

In 1905 cut 140 tons from 180 or 190 acres. (V. 9,

3223.)
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(Note—A decrease of fifty tons from a normal

crop ds compared to prior to 1902.

)

Stephens' testimony shows that prior to 1902 he cut a

little over a ton to the acre in 1902.

In 1902 vut 200 tons from 245 acres. "If crop had

been normal that year should have had 245 tons on the

245 acres, or a ton to the acre.

In 1905 from 180 or 190 acres got 140 tons, or if had

had a normal crop should have been from 180 to 190 tons,

showing his hay yield is decreasing steadily ever since

1902 ; while his crops show a great decrease over what they

were prior to 1902, or, as Mr. Stephens states" have de-

creased in yield one-third. (V. 9, 3223.)

Defendants state he sold 1904 hay for fll.OO a ton in

Anaconda. (V. 9, 3263.) In 1905 needed all his hay for

his own stock.

(Note—In order to clearly demonstrate the mean-
ing of the above statement, we must look into Mr.

Stephens' other testimony.)

"Prior to the operation of the Washoe Smelter loe could

let stock run out on the fall and winter ranges in our

neighhwhood and they were in fairly good condition;

while at the present time the live stock I have I am keep-

ing them shut up in barns and corrals amd feeding tliem,

some of them hran^ oats and hay. (V. 9, 3227.)

I do not allow them to pasture, because if I did they

icould get sick and die.

I take better care of my stock than I did prior to the

operation of the Washoe Smelter, and we have to do it to

keep them alive. I have forty or forty-five head of cattle

at the present time, fifteen of which are dairy cows. Dairy
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cows are kept in the barn and fed bran. Range cattle are

hept in the corral and fed hay."

Does not the testimony of Mr. Stepliens, as given above,

show irhij he ha^ no hay to sell of the 1905 crop? Has to

feed it all, or about Sy^ tons to the head in order to keep

his stock alive, while prior to the Washoe Smelter a ton

to the head was ample in the Deer Lodge Valley for range

stock and two hons for dairy cattle.

Here is a man with 245 acres of hay land (V. 9, 3246),

in 1905 cut off this acreage of land 180 or 190 acres ; show-

ing he cut 55 acres less in 1905 than in 1902, (uid it takes

the whole crop of the ranch at this time, 1905, to support

foHy-five cattle and a few horses: his ranch steadily de-

creasing in yield, and having to ke^p his cattle shut up in

corral. Does not allow them to pasture at all in fall and

winter. Where on earth can a man conduct a business

profitably under such conditions?

"If I allowed anything for wages and haij I would not

make eocpenses on my dairy stock/' (V. 9, 3228.)

I can not raise stock at a profit on my farm at the pres-

ent time. (V. 9, 3238-9.)

Defendants state Stephens states every cow in his dairy

herd had a calf and every calf lived in 1904-5. (V. 9,

3254.)

Defendants again carefully stick to dairy cons in the

above statement and say nothing of what happened to

the stock cattle.

Stephen states "Have lost some calves from the range

stock, some that were born alive died and some aborted.

(V. 9, 3253.)

Three died that were born alive.
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Raised twenty-four or twenty-five that were born alive.

I have noticed three abortions in the range cattle." (V.

9,3254.)

Stephens states the calves that live are weak and puny

and some of them never do well. (V. 9, 3221.)

Defendants claim that Mr. Stephens has

lost no cattle. What do Defendants claim calves are?

Are they not cattle?

His testimony shows it takes the entire crop and pas-

turage of 480 acres of land to keep about forty-five cat-

tle and a few horses. Mr. Stephens shows he does what

all the farmers of the valley have testified it is necessary

to do to keep stoek alive, to-wit: Put them in barns and

corrals and feed hay, bran and oats, and still he can't avoid

loss of stock ; and he testifies the way he has to keep stock

at this time deprives him of all profit. (V. 9, 3227.)

D. L. GRIFFITH, Comp. Wit.

:

Defendants quote Mr. D. L. Griffith (V. 9, 3370), as

stating he can take two acres of rutabages in the Deer

Lodge Valley and make as much money on it as the best

farm in the Bitter Root. Vegetables the same in 1904 as

in 1901. V. 9, 3371.)

Let us see about the rutabaga statement

:

"Q. As you could make off the best farm in the Bitter

Root Valley? (V. 9,3370.)

A. The best orchard; I said that, yes, and I will say

it still. I can take two acres, I think I can take two acres

of rutagabas, that is if they icere iu condition such as I

have had them, because I can raise twenty-five tons to the

acre, if they were in condition, you know that if everything

was as favorable as it was. I can make off of two acres
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of rutabagas, I believe, more than they can off of the best

fruit farm in Missoula."

Has the Defense not stretched Mr. (Griffith's testimony

here? We think so.

Defendants state Griffith's vegetables the same in 1904

as in 1901. (V. 9, 3371.)

Let us see what Griffitli says about vegetables on his

ranch since the smoke.

Been farming in the Valley since 1882, principally mar-

ket gardening. (V. 9, 3357.)

"After tJie smoke came dmon on mj/ vegetahles I would

notice they would wither, ichcn tJie vegetables were young.

After they got larger they would not show it so plain, but

when the vegetables were young something certainly af-

fected them, beets, carrots, peas and such stuff as we can

raise. (V. 9, 3357-3359.)

"The particular effect I noticed on my vegetables, I

went into my garden in April. We plant in April. I saw

the vegetables had come up very well. My parsnips and

beets especially. / icent hack in a feiv days and found a

good many of them missing. .1 presumed tlie smoke did it.

(V. 9, 3359.)

Q. When you look at the vegetables that were missing

could you find them there yet?

A. They Imd withered.

Q. JiLst withered?

A. Yes, sir.

This was last April (or April, 1905.) Had a poor crop

that season. Beets and parsnips were near about a fail-

ure. My rutabagas had stood it well, those that were not

missing.
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There were spots ou the beets and turnips—small sp(»l

like something- had dropped there, that had eaten that i)ai'l

of them. (V. 9, 3360.)

Q. How about your crop of 1904?

A. I did not raise a good garden for a number of years.

Q. How has your garden been since tJie operation o/

the ^\a^hoe Smelter. Has It been profitable?

A. No, sir, I have not made anythiiif/. I have turned

my attention to other things, because my garden was n(»t

profitable. I sowed alfalfa.

Q. / will ask you to state can yoa yarden at a profit

there at the present time?

A. No, I can not/^

''Prior to the operation of the Waj^hoe Smelter my gar-

dens were fairly well and, profitable. (V. 9, 3370.)

Defendants state Griffith sold |300.00 of rutabagas from

two acres. (V. 9, 3374.)

Griffith states 25 tons of rutabagas to the acre a good

crop, 20 tons easy and an ordinary crop would be 15 tons.

States he gets from 90 cents to |1.05 a hundred for ruta-

bagas. (V. 9, 3374.)

Griffith on page 3373, V. 9, states he only got about 15

tons in 1905 from about 2i^ acres and it was not a good

crop, and as shown by his testimony, not one-half of an

ordinar}^ crop. Griffith gives 15 tons to the acre, or 30000

pounds, at about fl.OO per hundred. The price he gets

would be 1300.00 for one acre of an ordinary crop or

1500.00 2>er acre for a good crop. And Defendants quote

him as making |300.00 from two acres, while he should

have received that amount from one acre, even for an ordi-

nary crop, showing Mr. Griffith got about half a crop.
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Got fii'c sacks of parsnips in 1905 from % of an acre. In

1902 sold |608,85 from the same piece of grawnd. (V. 9,

3375.)

Got 18 sacks of beets iu 1905. (V. 9, 3376.)

(Note—The above yield is for 1905, the year Mr.

Griffith describes the killing of his garden in April,

and he states in his opinion it was the smoke. Now
does the above testimony compare with Defendants'

Not at all.

Defendants give his alfalfa yield as 100 tons from 50 to

55 acres, 3378-9, V. 80, and sold flOOO.OO worth in Butte

at 110.00 a ton.

(Note—The above does not show even an ordinary

yield.)

"McCleary & Thomas, {Defendants' inspectors,) went

through my alfalfa crop in 1903 and told me the smoke had

been there/' V. 9. 3382.

)

Griffith states a portion o fthe depreciation of crops

should be assessed to the tailings damage. (V. 9, 3390.)

Mr. Griffith states he was in the sheep business. Thinks

the old works did some injury to the grazing interests, but

after the new works started his sheep commenced dying.

Was paid for his sheep damages of 1902 and 1903. (V. 9,

3365.)

States smoke killed his sheep. ( V. 9, 3364,

)

Defendants states Griffith shows no stock losses

hut one horse.

Griffith states ^^I keep up my cows and feed them." Has

only three. (V. 9, 3366.)

WM. J. EVANS, Comp. Wit.

:

Defendants quote Wm. Evans' ranch adjoins Staton's

and Section 16, 1900-1.
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Cut 350 tons of hay. (3474, V. 9. ) Cut the same amount

in 1905, 350 tons. (3474, V. 9.

)

We wish in regard to the above clause to call the Courtt's

attention particularly to Mr. Evans' hay yield. The pages

and tetimony, as quoted by defense to be on page 3474, V. 9

where Evans states he cut 350 tons in 1900, and in 1901

the same amount, also where he states he cut 350 tons in

1905 (3474.) But we call the Court's attention to a vary

vital correction of this statement made by Mr. Evans lohile

still on Direct, on page 3479, V. 9, where Mr. Evans states

as follows^

"Q. Another question I am going to ask you, Mr. Evans,

this morning. You said you were mistaken about the hay

—Mr. Evans, I will ask you to state to the Court how much

hay you cut last year on this ranch. (V. 9, 3479.)

A. About 200 tons."

(Note—Evans on the stand in February, 1906, last

year would be 1905, and is a complete correction, so

we see Evans' testimony, when examined carefully, in-

stead of showing he cuts as much hay in 1905 as prior

to the smelter, cut 150 tons less, or a loss of crop of

almost one half. Evans has 520 acres of land, so the

evidence quoted by the Defense would mislead the

Court.

Defendants quote Evans "Sold hay for |8.00 and |9.00 a

ton in 1905." (V. 9, 3483.)

Evans states the market for hay was very poor, from six

to seven dollars a ton. (V. 9, 3483.)

This hay sold for |8.00 and |9.00; was delivered at Mont-

gomery Slaughter House at |8.00 (3503, V. 9,) and only

sold 22 t07is for |9.00 a ton and delivered to Defendants'

ranches or to Cook & Miller (3503-4, V. 9.) This was the
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hay crop of 1904 and not, as quoted by Defendants, as

shown by his cross examination on page 3506, V. 9, the

1905 crop. '"I have tried to sell, I have sold a little. They

told me they did not want it. I have sold some of the 1905

crop delivered at |8.00 and |9.00. (3507, V. 9), to Mr. Cook

on the Company Ranch."

Mr. Evans states wild hay prior to operation of Washoe

Smelter sold for |8.00 and the tame hay for $10.00 a ton

in the stack. (V. 9, 3482.)

Now has to deliver his hay for less money than he for-

merly got for it in the stack, and can't sell it readily even

at those prices.

The Defendants state (and it is only a

statement made by Counsel for Defense) that this man's

testimony shows he is conducting his ranch just the same

as in the early days, pasturing his cattle the same, feeding

his work horses, and in all respects carrying on his place

as he always did.

The Defendants when they incorporated the above state-

ment must have thought the Court, or the

Plaintiff, would not have time to investigate Evans' testi-

mony. They give no pages of Evans' testimony to sub-

stantiate their statement and their statement is absolutely

untrue and not borne out by the Record. First we will

give the way he conducted his ranch before the works and

the amount of crops raised and stock kept.

Business, raising hay, before works, and stock and some

grain, 3468, V. 9, on 520 acres of land. (V. 9, 3467.)

Been on this ranch since 1867. (V. 9, 3168.)

Fair crop of oats on my land before smelter, thirty bush-

els to the acre; wheat, 18 to 20 bushels. (V. 9, 3471.)
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"Prior to operation of the Washoe Smelter, we turned

our cattle in the fields in the fall and in the summer on the

range. They were fine, always fat, in fine shape, no sick-

ness among them at that time. Once and a while one would

die. (V. 9, 3473.)

Cut 350 tons of hay prior to 1902. V. 9, 3474.)

We used the range adjoining the valley for our stocks

prior to 1902. ( V. 9, 3475.

)

Range was fair in 1899 to 1902 about four miles from the

ranch.

Bring in the cattle and horses from the range in Sep'

tember and October. They would come in fat. (V. 9, 3476.)

Would turn stock on the range in April and May.

The principal industry of the valley for the past thirty

years, and prior to operation of the Washoe Smelter, has

been the raising of hay, grain and stock. (V. 9, 3482.)

"Prior to the operation of the smelter, the general condi-

tion of the valley as to stock was good. Stock done well

there.

Never had sickness among our cattle. An occasional

case of distemper among the horses, but never lost any.

The hay was heavier then, and heavier crops.

Price from |8.00 to flO.OO in the stack.

The breeding of stock prior to the erection of the Washoe

Works was good. (V. 9, 2485.)

After the Washoe Smelter was closed in 1903, crops took

a rapid growth. Quality was fair that year.

Not one-tenth of the stock in the valley there was five or

six years ago. ( V. 9, 3487.

)

Land worth |50.00 an acre in 1900-1. (V. 9, 3487.)

Timber alive and green and looking well prior to opera-
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tion of Washoe Smelter, Beban dying since 1902. (V. i>,

3490.)

Kept 60 to 65 horses and 100 to 165 cattle prior to opera

tion of Washoe Smelter. (V. 9, 3491.)

Hardly ever fed cattle and horses prior to the Washoe

Smelter unless there was snow, and their condition was all

fair." (V. 9, 3491.)

^ow ice icill show how he conducts his business and (. <

results since the operation of the Washoe Smelter:

Lives 31/. miles southeast of Washoe Smelter. (V. 9,

3467.)

Oat crop and wheat not good in 1904. From thirty

acres of land in 1904, yielded only 125 bushels, about four

bushels to tJie acre. (3496). Sowed no grain in 1905. (V.

9,3469.)

Condition of the crop, short ; did not grow ; tops turned

red. Growth was not as large as formerly. (V. 9, 3470.)

Since the operation of the Washoe Smelter cattle got

poor, hair rough and would run down. Eyes would water.

Cows would lose their calves. (V. 9, 3471.)

Calves that were born were weakly. (V. 9, 3472.)

Horses get sore noses and some go crazy.

Horses don't stand work.

Have fifty cattle. Now keep them on French Gulch in

the summer. Keep them in the valley in winter and feed

all the hay they can eat.

(Note—French Gulch is 22 miles away.)

The reason I keep them in French Gulch during the sum-

mer is they wont live on the ranges here or in the field. (V.

9. 3473.)

Brins cattle from French Gulch in November.
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Kept no cattle there prior to the operation of the smelter.

First commenced feeding in French Gulch in 1902.

Hay is not as good; timothy is short and the tops get

red and is getting thin, thinning out, and is lighter in

weight. (V. 9, 3474.)

The feeding qualities are not as good. It has not got the

strength it used to have. (V. 9, 3475.)

I can tell it has not got the strength in it as formerly by

the cattle and horses.

Can't let horses and cattle run mi the range at the pres-

ent time. I have tried it; they get sick and die. (V. 9,

3476.)

Sold horses in 1902, about February 22nd.

Have 54 cattle at present time. I can not keep these

cattle on the home ranch at the present time without feed-

ing them. (V. 9, 3477.)

Hay is thinner and lighter in weight, and has a dust on

it. (V. 9, 3477.)

Only saw sore noses on the horses since the operation of

the Washoe Smelter.

Sick condition of the cattle only since operation of the

smelter.

Feed stock from December to April and then take them

to French Gulch. (V. 9, 3478.)

Have twenty-three horses but only six on the ranch ; the

rest in French Gulch.

Doing nothing with these horses. Got them there feeding

them hay. (V. 9, 3479.)

In the dairy business in 1902. Most of the cattle got:

sick and died. Cows lost milk and went dry. Cows would

lose their calves; mostly all died in 1902. (V. 9, 3481.)
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Calves raised since 1902, some are strong and some are

weak, hilt we have not kept cattle hi the valley since 1902

only in the winter. We bring them right in and feed until

spring and don't let them feed on the yrass.

Since operation of the Washoe, hay |6.00 and fT.OO a

ton and poor sale. (V. 9, 3483.)

(Note—No general market for his hav at this time.

His testimony shows all the hav he has sold for two
years was to butchers at their slaughter houses where

they only feed stock a few days at most before they are

slaughtered, and a few tons to the Defendants, or Cook
& Miller.)

Can't raise stock on the Ranch at this time. (V. 9, 3184.

)

Stock worse affected on our ranch in the spring. (Y. 9,

3486.)

Cattle would get the scours and get thin and the horses

would get sore noses and get crazy spells.

Cows lose most of their ealref< and those that dont die

are weaklings: some would die: some would not.

About one-tenth as many stock in the yalley as fiye or six

years ago. (V. 9, 3487.)

Crops and yegetation in my yicinity at the present as

compared with fixe or six years ago poor, not the crops

there used to be.

My land now worth from |5.00 to |15.00 an acre.

Can't make a liying on the ranch at the present time.

(V. 9, 3487-8.)

Timber on Mill and Willow Creeks dying. (3489.)

About two-thirds of it. Haye noticed this as far back from

the yalley as eight miles. This dying has occurred »incc

1902. (V. 9, 3489.)
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Can not keep any stock on my ranch, and turn them out

and do not feed them. ( V. 9, 3490.

)

Cattle and horses do not do as good now on the same

kind of hay as formerly.

I feed stock all the hay they will eat, at the present time,

while before the operation of the smelter, / hardly ever fed

unless there was snow and their condition was all fair. (V.

9, 3491.)

Q. How many horses did you have in 1903? (V. 9,

3513.)

A. Well, I cannot recollect exactly. I have had several

Wenger (the butcher), pastured cattle on my ranch in

1905. (V. 9, 3520.)

Wenger never kept his cattle on the ranch more than

eight or nine days before he killed them. They icere beef.

(V. 9, 3521.)

Have nothing but work horses mi the ranch at present

and dont turn them out at all. (V. 9, 3527.)

Prior to the smoke, we figured on a ton of hay to (|ct.

head) winter stock. (V. 9, 3527.)

Now, we feed them like you would feed beef, all the hay

they can eat, and they don't keep up on it; the way we gen-

erally feed our stock they ought to keep up and make beef."

The testimony of Mr. Evans shows no similarity as to

the conducting of his business, or the returns from that

business as compared to before and after the smoke period.

His testimony shows

:

First. Hay crop reduced from 350 tons in 1900-1 to 200

tons in 1905.

Second. Good sale at |8.00 and flO.OO on the ranch

prior.
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Poor sale at |7.00 to |9.00, delivered, and that hay only

sold to butchers to feed cattle they were killing and to De-

fendants.

Third. This oat yield prior to the smoke, 30 bushels of

oats; wheat 18 to 20 bushels.

Since smoke, 1904, 125 bushels from 25 acres of oats and

five of wheat, about four bushels to the acre.

Sowed no grain since 1904.

Fourth. Could and did keep on his ranch and valley

range from 60 to 65 horses and from 100 to 165 cattle. Used

the pastures as long as there was feed not covered with

snow, prior to the smoke. Since the smoke, has kept no

cattle or horses on the ranch or ranges of the valley. Has

about fifty cattle and twenty-three houses. Keeps them

twenty-two miles away from the valley in French Gulch

and only brings the cattle back in the winter and does not

allow them to eat the grass, and feeds them the some as he

would beef cattle and they do not do as they should. De-

crease in the stock owned by over fifty per cent.

Fifth. Prior to 1902, used the range and fields of the

valley for pasture wth good results. Since 1902, cattle and

horses will die if allowed to use the range or field pasture.

Has tried it and they died.

Sixth. Hay has not the feeding value it formerly had;

prior to 1902, fed about one ton to the head. Since, feed

like feeding beef (or twice the amount as shown by all beef

feeders.

)

Seventh. Cows and mares bred well prior to 1902.

Since 1902 cows abort and calves are puny. Can only get

calves by keeping cows out of the valley and not letting

them eat the grass.
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Eight. Only keep work horses on the ranch since 1902,

and dont turn them out at all. Prior to 1902, kept all

horses on the ranch and range, and only few when snow

was on the ground. Breeds no mares.

Ninth. Lost several horses and many slunk calves since

1903, and a great number of cattle and horses in 1902;

since which time has kept his stock out of the valley in the

grazing season, or from April to December.

Tenth. Prior to 1902, no sickness among the cattle an(T

only an occasional case of distemper; lost no horses from

it.

Since 1902 and up to the present, cattle and horses are

sick and die; which sickness, or the same symptoms of sick-

ness, never appeared until after the operation of the

smelter.

Eleventh. In 1902 was in the dairy business ; most of the

stock died; kept no cattle on the ranch, since 1902, con-

tinuously, only keeps them ther to feed in winter.

Twelfth. Always kept his stock in the valley all the

time prior to 1902.

Since 1902 has kept them in French Gulch and never

kept stock there prior to 1902.

Thirteenth. Land worth |50.00 an acre prior to 1902;

since, $5.00 to |15.00.

Fourteenth. Can't make a living on the ranch at the

present time, while prior to 1902 conditions must have been

good, as his father owned the ranch since 1867.

Defendants' state he reports no losses in 1904-5.

( Note—He has no losses for the reason he does not

keep his stock on the ranch, and states the only way
to raise stock and keep them alive, is to do as he does,
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keep them out of the valley and vicinity and when he
brings them back, not to allow them to eat the grass,

and feeds all the hay they will eat.)

JNO. QUINLAN, Comp. Wit.

:

Defendants quote John Quinlan as having forty acres of

oats in 1904. (3693-4, V. 10.) Got forty bushels to the

acre.

Quinlan states, page 3600, V. 10, that prior to 1902 never

say oats or wheat to miss that he did not get a good fair

crop.

Varied some from year to year. A fair crop would be

from fifty to sixty bushels. Have raised as high as 75

bushels. (3600, V. 10.) Got 75 bushels to the aci'e most

every year.

Juinlan has been in the valley since 1864. (V. 10, 2664.

)

Quinlan states, on page 3603, V. 10, (We find no refer-

ence to any 1904 crop on pages 3603 or 3602.

)

"In 1904 had forty acres of grain. It went less than

forty bushels to the acre.

It was a light crop. Not as good as last year (or 1905.
)

"

(V. 10,3604.)

On page 3601, V. 10, Mr. Quinlan states he had in about

forty acres of oats in 1905. Went about forty bushels to

the acre.

(Note—Showing he was from ten to twenty bushels

to the acre shwter than before the smoke on his lowest

yield given and about 35 bushels from a good yield.)

Defendants give Mr. Quinlan's yield for 1905 as

471/^ bushels to the acre and quotes pages 3601-2, V. 10. No

such statement is found on those pages, but 3601-2, V. 0,

show a yield of forty bushels and 7W more.
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Defendatns quote Quinlan, "hay crop in 1905, fair crop

;

better than 1904." (V. 10, 3603.)

Quinlan on page 3603, V. 10, states he has forty acres in

tame hay. "I know the tame hay was very light last year

(or 1905.) All of the clover loas dead, nothing left hut the

timothy.

Q. Do you know what the wild hay crop was?

A. No, sir, I do not.

Q. As a matter of fact, it was a fair hay crop, was it

not?

A. It was a kind of fair croy of hay, yes, sir."

Quinlan states he saw the effect on his hay and oats in

1905. "Turned it red like it was burned. Last year was

the fiirst year I noticed it." ( V. 10, 3584.

)

Defendants quote Quinlan "Fair demand for hay in 1905.

(3603, V. 10.) Sold hay from |4.50 to |5.00 a ton, fed on

the place, alfalfa hay."

(Note—Quinlan does not mention alfalfa hay in his

testimony as grown on his ranch.)

Quinlan states on page 3594, V. 10, that the price of Deer

Lodge Valley hay was better prior to 1902 than at the pres-

ent time. Note : And Mr. Quinlan's testimony shows that

he has had to sell his hay from |3.00 to |3.50 a ton less

than hay of the same class bought prior to 1902.

Defendants state Quinlan lost only one horse in 1905,

and that this is the only loss he reports since 1902-3, though

he had 125 to 130 cattle and 22 to 23 horses upon his place.

Record 3610-19-33-40, V. 10.

We will now give the conditions of Mr. Quinlan's stock

as shown by his testimony, which is undisputed in this

record.
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"The first I noticed the effect of the smoke on my stock

was in the fall of 1902 ; the horses had sore noses ; the cat-

tle died; a whole lot of them unable to walk; a very few

of them came in a good condition last fall ; all of my stock

were thin. I mean by 'came in/ when they came in from

the range to the home, I never noticed a like condition of

my stock prior to the year 1902. In 1903 the cattle came

in not so bad; the smoke was not coming down that sum-

mer. In 1904 iivy horses were worse; in a had fix; I had to

take them up and doctor them; I had about 20 head. The

ones that tvere in the higher pnsPu/re loere the worst. The

cattle came In thin in 1904. (V. 10, 3584.)

In 1904 / Jiad 105 cows and had only 19 calves; these cat-

tle were running on Dempsey Flat and Modesty. I now

have about 20 or 25 head of stock on my farm. This fall

my horses were so had I gathered them up and sent them

over to Rock Creek,— this was about the middle of Novem-

ber. (V, 10, 3586.)

(Note—This Rock Creek is 30 miles west of Ana-

conda. I gave my stock all the hay they could eat, that

was all the care I took of them.

)

I started to feed a little after November,—the last of

November, I think. Prior to 1902 we used to feed them

when it was bad weather,—we never used to feed until the

last of Christmas, or New Years ; in fine weather we never

fed them anything at all until the last of the year. The

only reason I can assign in not getting more calves from the

115 cows is I didn't get them; the cows did not hane any

calves; I don't believe there was any calves in them; /'

never .sY/?r them breed that way before. In 1905 / had less
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calves tlum I Imd on my ranch before. The horses were not

very had looking. (V. 10, 3588.)

As son as I saw their noses getting sore I took them up

and attended to thou; eight died. I lost four head of cattle

in 1902. (V. 10, 3589.)

I never have seen any disease among the cattle or horses,

except distemper. I never saw, prior to 1902, any of the

conditions among the cattle and horses on my ranch that I

have noticed since that time—the same kind of sickness,

—

I have never noticed any of it before the erection of the

works. I never noticed anything like this during the en-

tire time I have worked in the Valley. (V. 10, 3591.)

If there was no smoke we could run a good deal more

stock than we do now. I receved a settlement from the

Company in the fall of 1902, (V. 10, 3608.

Q. How many yearlings have you now?

A. None.

Q. How many two year olds hawe you now?

A. None.

Q. How many three year olds?

A. None.

All my horses are on Rock Creek, except nine or ten.

Some of the horses on the ranch look pretty good and some

do not. I don't think there is a good horse down there;

even my work horses are poor : they are the worst. ( V. 10,

3620.)

The work horses get a little oats. All the horses we

sent to Rock Creek have sore noses. (V. 10, 3621.)

I have been in the Valley since 1864 and I never lost a

horse or a cow from alkali; they always had it and always

got it. There is none of my land that I cannot cultivate
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that there is alkali in, just the same as if there was none.

(V. 10, 3622.)

I have bred seven mares in 1903. This year I only got

one colt. My gray saddle horse icent crazy and killed him-

self ; he Jcnocked the fences down in three or four places:

he was dead when I found him." (V. 10, 3631.)

Defendants state he shows no stock losses. We think

Mr. Quinlan shows enormous decrease in the breeding of

his stock and his testimony hows the general smoke sick-

ness.

(Note—Mr. Quinlan's Release for damages in 1902

shows the same features as all the other releases given

and that is, that the stock that actually die is only a

very small amount of the damage to stock, as sickness

ivhich renders the stock useless for work, breeding, or

for heef, is a greater loss to the farmer than the actual

death of the stock themselves. If the cause of this

sickness wa^s only temporary this would not be true,

but where the cause of the sickness is permanent, as

is the case in the Deer Lodge Valley.)

While all of the stock are not sick all of the time, there is

hardly any of the time but lohat some are sick from the

smoke poison, and where tJw stock are in this imthrifty and

sick condition a farmer toould be money ahead if tliey

w^ould oil die at once, instead of having them continue to

die off about as fast as he can raise them.

Mr. Quinlan shows he has ben compelled to remove all

his horses from the valley except a few work horses, and

his cattle have been all sold off to avoid loss, as he shows

that from a bunch of 105 cows he only got 19 calves, and

states at this time he has only 20 or 25 head of stock on his

farm of three sections, of 1890 acres ,about one animal to

every hundred acres of land owned.
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^'If there icas nothing ivrong I icould not have had to

feed a ton of hay to my stock this winter (1905-6) and they

tcoiild have ben in better fix than they are today. (V. 10,

3587.)

Cuttle iDont eat the grass and if they do it wont do them

any good.''

KKEIDER, Coiiip. Wit.

:

Defendants quote Mr. Kreider, 3887, V. 10, as stating

the dandelions have ta.ken a good many meadows in the

valley, including his.

The testimony of many of the farmers states the smoke

kills the timothy and clover. Some of the witnesses who

have testified to this are K. D. Smith, Jno. Quinlan, G. C.

Cummock, Evan Jones, and W. C. Staton, and as a natural

consequence dandelion and other noxious weeds come in,

but notice Kreider states four years ago he cut two tons to

the acre. Had alsike clover^ lots of it.

(Note—Dandelions did not trouble then but only in

the last four years, or since the smoke.)

Defendants quots Kreider "Got a ton to the acre last

year, from twenty acres."

The Defendants confine their argument in regard to

Kreider's hay to his timothy patch of 20 acres and carefully

avoid the whole of Kreider's hay lands and crop. Let us

see what Kreider actually says about it.

Kreider states, page 3865, V. 10, '^Cut as high as 150 tons

of hay prior to 1902.

Cut 35 tons in 1905 of clover^ timothy and alfalfa. After

the smoke came the hay got burned on the top. It take^^

more hay to feed. It is lighter in weight.'' (V. 10, 3863.)

Can the Court conceive how the dandelions would cause
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the top of the hay to hum and what hay cut to be lighter in

tceight, and to take inore of it to fccdf We hardly think

so, or canine a shortage of 115 tons in four years on the same

ground.

Kreider had the same amount of ground in 1905 (in

hay) as in 1898. (V. 10, 3864.)

Can't sell what hay he has to sell. Butte merchants

state if they bought hay from the valley they would lose

their trade.

Would dandelions cause that?

Defendants quote Kreider "Can't kick on crop of timothy

3899, V. 10.

Kreider states on page 3899, V. 10, he did not get over

one ton to the acre in 1905 and states he only got one-half

of wh<it he used to cut on the timothy and cocver, and has

no particular Jcick on that, hut states his kick is on the

killing of his stock hy the smoke.

Defendants quote Kreider, page 3910, V. 10, as stating

his crops were better in 1905 than in 1904.

Kreider states, 3910, that 1904 was not as good a crop

year as 1905, meaning the season was not so fevaorable

for crops, and on this page states why he had more hay in

1905 than in 1904, and states his alfalfa had not grown yet.

or come into bearing, (in 1904.)

Defense quotes Kreider as getting 70 bushels of oats

from two acres and 165 bushels of wheat from six acres in

1905. (3906.)

Kreider, 2905, states this land was potato land and

states potato land produces twice the amount of grain ordi-

nary loind does. '•
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(Note—And even under these conditions Kreider

did not get a normal crop ; oats 35 bushels to the acre

and wheat 27i/^ bushels.)

Defendants state Kreider lost no horses since

1902. (3862.)

Kreider staes the horses he has had since 1904 he has

to feed extra and they are thin and weak and they don't

work as well as before. (V. 10, 3862,3.

)

States he has not turned his horse out for two years. (V.

10, 3891.)

Company paid Kreider |1,512.50 damages in March 18,

1903, and admitted the smoke was killing and injuring his

stock at that time. (V. 10, 3894.)

Kreider's testimony shows that he has kept his horses

for two years and fed them extra, not allowed to graze but

kept tip.

This simply shows this man knew the smoke was injur-

ing his stock and knew the onl}^ way to protect his horses

was to keep them in close confinement ; and that is the only

way a farmer can keep stock alive in the valley at this

time. A man can live on a farm without cattle but it is

impossible to farm without horses, so the cattle were per-

mitted to graze and the horses were not, and another rea-

son for the extra protection of the horses is on account of

their greater value. But we submit to the Court that if a

farmer and stock raiser, from any cause, is compelled to

keep his stock in barns and corrals the year round, if it

will not cost more than the average animal is ivorth and is

an immense damage to the farmer even if his horses do do

well? Look at the difference in how this man keeps his
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horses now and what condition horses were kept under

prior to 1902.

Defendants quote Kreider's cattle loss of 24 head 1904-5,

(3880-1) no deaths during the fall and winter. (3881.) Two

died in January, 1902, before the smelter started, and bal-

ance (except one) in February and March before any one

in the valley had smelter trouble, and his loss started be-

fore the smelter started ; lost no cattle after Jul}' 21, 1905

;

lost no horses. Kreider stated they were examined by vet-

erinarian (2880-1), and stated the veterinarian told him it

was smoke but that the veterinarian reported differently tc»

the Court. The only animal testified to belonging to Mr.

Kreider was by Dr. Faunt, which he states was suffering

from generalized tuberculosis (2365.)

The Defendants in the above quote "No deaths during

the fall and winter," but do not state this question refers

to the fall and winter of 1905. The record shows Kreider's

losses were in the fall and winter months mostly: only one

in July.

January 16th to August 16, 1902. 3882.

)

February 13th to April 20, 1903. (3883.)

In 1904 lost 12 head, no dates given. (3866.)

In 1905 lost 14 head from January 2nd to July 25th.

In 1906, February 5th to 6th, 2 head. (3867.)

The reason the Defendants insert no loss in the fall and

ivinter here, doubtless to try and bolster up their statement

made in the fore part of their Brief where they quoted Sta-

ton's and Kreider's losses as occurring in the summer

months, or about the season of the year that the Court

visited the Deer Lodge Valley, and they try to show these

men's losses at about that time of th eyear to try and con-
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vince the Court that at the time of his visit to he valley, ok

Augus, stock were in their worst condition, but the Court

will see by Kreider's testimony his losses have always been

in the fall and winter, and drectly oposite to what they

state.

Kreider states on page 3883, V. 10, that in the year 1901,

Or prior to the Washoe Smelter, he never lost one head of

stock.

They try to throw a doubt in regard to Kreider's losses

in 1902-3 not being caused by the smoke, by the fact that

he lost two head before the smelter started, tvhich Kreider

states were not paid for.

The Defendants introduce a release from Kreider show-

ing they paid him for smoke damage over |1,500.00 and

now try to show by the death of two head prior to smoke

trouble that there was no smoke trouble at Kreider's, even

in 1902-3. Does the Court believe they would have paid

this money, if they had not injured this man?

They make the statement in their Brief "Lost no cattle

after July 21, 1905." Let us see what the record says

:

Page 3882, one calf died in September, 1905.

Page 3867, February 5th and 6th, 1906, one cow and

one calf.

So we see again defendants are mistaken.

Kreider states his cattle in 1904 and 1905 got sick and

died from the smoke. (V. 10, 3880.)

Defendants quote Kreider as stating that the vet-

erinarian told him his cattle died with smoke. Defendants'

Counsel states the veterinarian stated to the Court it was

tuberculosis, and name Dr. Faunt as vso stating and give

Record page 2365, V. 6.
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Defendants are here either trying to deceive or are not

acquainted with the record. They try to convey to the

Court that the same veterinarian Mr. Krider tes:tifies told

him it was the smoke afterwards came on the stand and

swore it was tuberculosis—or Dr. Faunt being the veteri-

narian.

Mr. Kreider states, page 3880, "The doctors (not one but

more than one) same around and said they died with the

smoke. (V. 10, 3880.)

Q. How many did they examine?

A. Threeorfour, in 1904 and 1905. (3881.) There was

an old Dutchman there. (Dr. Schwartzkopf
,
) There was

two of them. Dr. Faiint^ as the Record shows, as an Irish-

man, clearly showing that there were two different sets

of veterinarians at Kreider's at two different times; Faunt

there in July, 1905, and Kreider had had only one death,

and that, this particular cow, since April 24th, or the only

cow he had die for a period of three months, and Kreder

states at the time the old Dutchman was there they ex-

amined three or four. ( V. 10, 3866.

)

The Court can see clearly by the above testimony the De-

fendants were wrong.

They quote Dr. Faunt as stating on page 2365, V. 6, this

cow of July 21st was suffering from tuberculosis.

Dr. Faunt on page 2365, V. 6, reports as follows : "July

21st x\utopsied black and white cow, property of Frank

Kreider, two miles east of Greg-son ; cow died on the 20th,

(day preceding autopsy.) Found generalized tuberculosis

and also arsenical lesions."

"Q. When did you last have any of your cattle that died

examined, how lately? (V. 10, 3881.

)
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A. The one that died before the last one (looking at

book) July 21st."

Does not the above question and answer completely ex-

plode the theory of the defense as to the veterinaries tellinj;

Kreider one thing and swearing on the stand to another?

The first veterinarian examined three or four cattle. Said

it was smoke. Faunt examined the last one and only one,

and found arsencal lesions as well as tuberculosis. (2365,

V. 6.)

From Defendants' Brief one might infer that the De-

fendants are trying to convey the idea to the Court that

only tuberculosis was present here and no smelter poison-

ing, but couple all the facts together and we find exactly

the same conditions on this ranch in 1904-5-6, as in 1902-3,

when Defendants acknowledge the damage from the

smelter.

MORGAN EVANS. Comp. Wit.

:

Defendants state Morgan Evans in twenty years on his

ranch could not make a success of tame hay (39952.)

Although Mr. Evans has raised no tame hay on his

ranch, he always had sale for his hay prior to 1902 and

states on page 3992 the cheapest he ever sold it was $11.00

a ton and up to $15.00 a ton.

Defendants state Evans' crop of 1905, 225 tons,

(3996), but fail to mention the fact that in 1902 crop meas-

ured by the Company (and settled for) was 290 or 295 tons,

showing the shortage of about one-third.

Defendants claim Evans admits a good crop before the

smoke trouble (3997.)

Record shows as follows: (3997, V. 11.)
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"Q. How much do you expect your crop is now, be-

tween 40 and 50 tons?

A. It depends on the smoke, not so niuch there.

i}. As a matter of fact, did you not get so far as qiiaii-

tity is concerned a pretty fair crop of hay last year?

A. I thought it was pretty good but not as good as I

have had.

Q. Did you get as much last year as you have sometimes

gotten from your land in years before the smelter was

built?

A. Probably I did but there is a good deal of differ- '

ence in seasons."

(Note—Does the testimony, as above, taken from

the record show what the Defense claims? Not at all.

Defendants state Evans has had no complaint from his

hay. (3999.)

But Evans states on page 3998 his cousin, the man whom

he had sold his hay to for fll.OO a ton for the last two years,

refused his hay; was shipping his hay from Bitter Root, in

preference to taking the risk of my hay.

Here is a man who fed this hay for two years, made no

complaint about it, but tells him positively dont want any

more of it and refuses to buy it. This is not a complaint

on the hay hut an absolute refusal to use it at all.

Defendants again quote Mr. Evans admitting a fair crop

in 1905 (4020.)

But Mr. Evans again states it to be 215 to 225 ton^.'

(4019) while he shows he cut in 1902, 290 to 295 tons.

Defendants quote Mr. Evans (3991) as having found a

ready market for his stock and hay, (3991). in 1903 and

1904.
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(Note—Defendants skip^ 1905.)

See what the record shows on page 3991

:

"Q. Do you find a ready market for your stock and hay

in 1903, 1904 and 1905?

A. Yes, sir, I have sold stock and hay (I haven't sold

any grain ) all these years, except this season^ I haven't sold

any hay; I have it there yet."

(Note—Has sold none of his 1905 croy of hay.)

^'I have tried, where I used to sell it, hat, he said that

he was feeding Company stock and did not want to take

changes on the poison." (V. 11, 3991.)

Lost 3 horses in 1904. (V. 11, 3985.)

Lost 3 horses in 1905.

Lost 12 horses in 1903, and 25 cattle.

"In 1904 I lost a lot of calves; ten cows slunk their

calves in six weeks. ( V. 11, 3986.

)

"Q. Did you lose any cattle in last year that you know

of, in 1905?

A. In 1905, oh, I lost some in 1905, three or four.

Q. Were they old or young stock?

A. I did not have any old ones; the poison killed all the

old ones.

I lost a horse in 1906, two weeks ago.

I never noticed like conditions in the valley prior to the

Washoe Smelter.

/ have seen like conditions at Swansea, Wales, ivherc

there is a copper smelter. That was in 1852 and 1853.

And thp cattle there had the same symptoms they have

On my ranch today.'- (V. 11, 3988.)

Does this look like he is testifying to conditions in 1902



—1614—

and 3? He states the same symptoms on his ranch today.

Does today mean 1902-3?

Paid Evans |7,000.00 in 1902 for damages which was

|1,700.00 less than their own appraisers appraised Evans'

damage in 1902 and 1903. (V. 11, 4009.)

Defendants quote Evans as getting a good calf crop in

1904 and 1905 (4002.) Evans states he got 25 fine calves

in 1904 (4002.)

(Note—Smelter shut in 1903 during the summer,

so cows would naturally breed better in 1903 and have

more calves in 1904. In 1905 got twenty calves.)

"Q. Then you got last year, 1905, about twenty calves

from somewhere about twenty cows?

A. No. From the loJiole outfit, there was about—/ don't

remember, ther must have been 35 to 40 that would have

calved if everything was proper."

Evans states in 1904, ten cows slunk their calves in sine

weeks. (V. 11, 3986.)

Evans does not state he had a good calf crop but only

states he got 25 fine calves in 1904, (had 35 to 40 cows)

and says nothing whatever about the crop that year, but

does state that in 1905 should have had 35 to 40 cows

calve if things had have been all right, whereas, he only

had twenty head.

Does this look like a god calf crop?

Sold his 1903 and 1904 crop for |11.00 a ton. (3988.)

Mr. Evans states on page 3992 that |11.00 is the cheap-

est he ever sold hay, years of 1903 and 1903 after the smoke,

and on page 3973 he can't sell his 1905 crop to the men he

formerly sold it to.

Defense states Mr. Evans' losses since 1903 have been



—1615—

small. We have answered this above and show the exact

conditions as to actual death.

We respectfully ask the Court to read carefully Mr.

Evans' testimony as he is not a member of the Farmers'

Association and might be called a referee witness.

JERRY RYAN, Comp. Wit.

:

Defendants give Ryan's hay yield as increasing from

1890 when he got the ranch up to 1905, or increased from

125 tons in 1890 to 175 tons in 1905.

Mr. Ryan states 1902 tca^ his best crop, page 4085, V. 11

.

Mr. Ryan states that he put lots of manure on his land,

four hundred loads of manure every year, ''but in the last

year or so I can not make it pick up and get back where it

ought to be." (V. 11, 4079.)

The Court can see by the testimony Mr. Ryan's crops

increased steadily from 1890 to 1902, and since then has

had no increase in his hap crop. Since 1902, only about

the same amount. (4079.) Says he got about the same

amount of crop in the last two years.

Ryan states the smoke is killing his tame grasses. Not so

much of it. States the quality of his hay is not so good.

(V. 11, 4079.)

Defendants state Ryan got 250 sacks of potatoes from

three acres and all right, a pretty fair crop. (4089.)

Ryan states exactly as follows in regard to this crop:

(V. 11, 4089.)

"I got about 250 sacks from this three acres. It is pretty

fair. / generally raise 100 sacks, I have raised as high as

200. / have raised as high as 225 sacks to the acre there/'

(Note—Shows potatoes were not a normal croy in

1905 for this land.)
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Defendants (608), quotes Ryan as having 200 tons of

hay in 1906 (21588-21556.)

(Note—Or which would show an increase. Let us

see what caused this increase.

)

Mr. Ryan states hay crop in 1906 not as good as in 1905.

(V. 54,21539.)

(Note—When Mr, Ryan gave the yield in 1905 on

his ranch as 185 tons, it was to the old original ranch

which he had owned since 1890. On page 21556 he

explains in his answer what seems to be a contradic-

tion, or showing a greater crop in 1906, than in 1905.

)

Ryan states he cut about 200 tons on both places. (V.

54, 21556.)

(Note—The Record shows he purchased other land

adjoining.

)

Defendants quote Ryan as stating his hay crop in 1906

"as far as looks go is all right." (V. 54, 21557.)

Ryan states (Record.) (V. 54, 21557.)

"Q. Pretty good hay.

A. Pretty fair to look at.

Q. What?

A. Apparently to look at but not to feed.

Q. So far as looks is concerned the hay is all right but

it has not got the feeding value, is that the idea?

A. That is the idea.

Q. When it is growing in the fields and a man stops and

looks at it, it looks good does it?

A. Yes, hut if you will examine it you would see the

spots in the clover. You will see where it is posoned
;
you

examine it close and you are used to this business. You

can detect it pretty easily."



Does not what Mr. Ryan says above in question and an-

swer form convey an entirely different state of facts, from

the statement of Defendants? They only give a part

of Ryan's testimony in regard to the looks of the hay.

Defendants states Ryan states his lamb crop in

1906 to be about 65%. (21540. ) This part of this clause is

the testimony of Ryan.

Defendants' Counsel make the further statement, and it

is only a statement of Counsel, that the crop was 111%,.

Ryan, 1300 sheep, April 1, 1906. (V. 54, 21547.)

Lambs born, 182, prior to April 21, 1906.

Lambs died, 112, prior to April 21, 1906.

Left alive, 70, prior to April 21, 1906.

Ryan states had 550 more lambs from sheep after they

were moved away, or a total of 620 live lambs from 1300

sheep; or 732 lambs born from 1300 sheep for the season

of 1906. (V. 54,21456.)

Per cent of lambs born, 56%.

Per cent of lambs which lived, less than 50%.

Again we see the direct of the witness supported by his

cross, and the Defendants' Counsel's statements shown to

be untrue where they claim 111% increase in lambs. Mr.

Ryan's cross-examination simply shows that when he gave

his per cent of increase at about 65% in his direct exami-

nation, he was more than fair to the Defendants.

Defendants quote Ryan (21545, V. 54,) admitting to Dr.

Gardiner that he had 125%? crop of lambs in 1905.

The above statement is true, and refers to the lamb crop

of 1905 ; in order to explain this we will take up Mr. Ryan's

testimony on Direct given in February, 1906.

The Court must take into consideration first that these
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sheep were bought outside of the Deer Ix)dge Valley in

October, 1904, or (4095, V. 11,) Mr. Blum, who resides at

Gold Creek, Montana, or about twenty miles north of Deer

Lodge City and out of the smoke zone. (See page 12280,

V. 31, for residence of Blum) and were only pastured a

little while in October in 1904, (4097, V. 11), and were fed

hay that winter, and were bred shortly after coming to the

valley, (period of gestation in the sheep about foup

months) and doubtless before the^^ were much affected by

the smelter fumes, and Mr. Ryan's losses between October,

1904, and May, 1905, show that his sheep were least af-

fected between the time of breeding and the lambing sea-

son, or from October, 1904, to May 6, 1905, as his (4058, V.

11) losses in sheep were only sixteen head (for this perior

from October, 1904, to May 2, 1905. ) and this loss began in

January, 1905.

Ryan sold these sheep at a sacrifice. "I did not dare

bring the sheep back to the valley. Everyone of them would

die." (V. 54, 21549.)

Mr. Ryan states he lost 289 of these lambs between June

or docking time and February 27, 1906, having left alive

on February 27, 1906, 741 lambs out of 1030 boDi and

docker in 1905, or a. loss of 289 lambs from May 6, 1905, to

February 27, 1906. Also between that date about 95 sheep,

as shown by his testimony on page 4124, tahere he states he

lost about 400 sheep and lamhs to date. (V. 11, 4099.)

289 lambs lots and 16 sheep lost prior to May, 305.

805x95-400, total loss given to date of February 27,

1906.

Mr. Ryan states did not sell one of these lambs, meaning

of 2030 docked. ( V. 11, 4098.

)
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These sheep conditions simply show as follows: that

sheep will do fairly well for a short time in the valley and

ta the time Mr. Ryan bred and lambed this bunch of sheep

the first time they had not been there long enough to be

seriously injured. In th lambing season of 1905 out of 1100

lambs born he saved 1030. In the lambing season of 190G

out of 182 lambs born before their removal from the Deer

Lodge Valley in April, 1906, he lost 112 and only saved 70

alive out of 182; while in 1905 when the sheep had only

been in the valley a short time and fed hay, he saved 1030

out of 1100, which shows sheep will not breed well or do

well in the Deer Lodge Valley.

Defendants show that Mr. Ryan bought 880

sheep in the valley in fall of 1904 and sold the sheep for

17,250.00 in July of 1906 : and claims he made about 100%

profit. (V. 54, 21548.)

Let us look into this profit a little. Mr. Ryan states he

sold these sheep and the wool for |7,250.00 and that he sold

the sheep far |2.50 a head and sheep were worth |4.00 a

head at that time, or July (after shearing season.) (V.

54,21548.)

Had over |3,000.00 worth of wool, leaving |4,250.00 for

about 1900 sheep and lambs. (V. 54, 21549.)

Supose the sheep originally bought cost Mr. Ryan $4.00

a head, or |3,520.00; we have left |3,740.00 from which

must be deducted the cost of feeding these sheep and their

care from the time he bought until he sold them, or more

than sufficient to cover the increased price, but in order to

save himself from further loss he had to take them from the

Deer Lodge Valley.

Does the Court believe a man will sell out a business



—1620—

which is paying at the rate of 50% a year profit and leave

his ranch without stock? Does not Mr. Ryan's losses tell

why he quit? And the Defense has not, nor have they at-

tempted to show that these losses in sheep and the loss in

breeding did not occur, so Mr. Ryan's statements are un-

disputed on this point.

Defendants quote Ryan, page 4048, V. 11, as testifying

in complainant case in chief that his cattle refused breed-

ing pretty near all together. When he appeared again on

rebuttal ( Record 21559, V. 54 ) he stated every cow, out of

15 on his ranch, was in calf when he was on the stand be-

fore but states he did not know they were in calf at that

time. And Defendants quote Mr. Ryan's contradictory

statement, and state that shows the worthlessness of the

farmers' testimony as to their cows and mares not breed-

ing.

In order for the Court to i^ee the exact statement of Mr.

Ryan, we give the testimony in question and answer and

believe that the honesty of this witness will be clearly

shown; Mr. Ryan states on page 4049, V. 11, he only got

four calves out of twelve cows in 1905.

(Note—Does not this show lack of breeding?)

"I bought four head within the last year. None of my

own had calves." (V. 11, 4049.)

(Note—Only the ones he bought calved. Was not

Mr. Ryan justified under those conditions in his state-

ment that his cattle failed to breed?)

Ryan's testimony, Record 21660, V. 54.

"Q. Now then on page 4048, V. 11, this was on your

direct examination (in February) you were asked this
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question : 'What about the cattle? A. They refused breed-

ing pretty near altogether.'

A. That is correct.

Q. Is that right?

A. That is correct.

Q, And at that time you had 15 coavs in calf on your

ranch, out of 15 cows?

A. I didn't know they were in calf at that time. (V\

54, 21560.

)

Q. You didn't know they were in calf?

A. No, not at that time in February. It takes a

philosopher to tell when them smokers are with calf.

They can cover it."

"Q. How inaiiij did i/oii get altogether? (Y. 54, 211551.)

A. Five or six. Five living ealves out of fifteen cows,

and one colt out of nine mares.''

Five living calves, six dead, and four abortions. (Y. 54,

21551.)

Defendants state Mr, Ryan gave no stock losses in

1904-5.

(Note—Defendants must have overlooked Mr.
Ryan's sheep loss in 1905, or else they do not class

sheep as stock.)

Complainant on his rebuttal were confined by the Court

in regard to stock losses to dates between Aphil 15th, 1906,

and the time of testifying in rebuttal, and any questions

to what occurred prior to April 15, 1906, were not allowed,

but Mr. Ryan's stock loss from April 15, 1906, to January

7, 1907, while small iu numbers is large in per cent; ten

calves out of fifteen lost (6 bor)i alive and died and four

aborted) or loss in calves 66 2-3% ; or taking number of
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cattle 25, adding 15 calves which should have been bom

alive equals 40 cattle—loss of 10—or 25 ^c of herd.

18 horses, three died, or a loss of 16% on horses in actual

deaths of stock living^ and only receiving one colt from nine

mares, lohere he should have gotten at least seven colts, as

the normal amount, or a loss of as seven to one.

WM. PARROTT, Comp. Wit.

:

Defendants state Parrott gives no loss of crops or stock.

Never mentioned his crops. States Parrott had five horses

and seven cattle; no losses in 1905 or 1906. In 1904 lost

one horse out of twelve.

Defendants give no page of the Record to sub-

stantiate any of the above statements. (V. 11, 4135.)

Parrott states ownes two hundred acres of land.

Principal croy hay.

Has five horses and is keeping them uj) in the barn.

(V. 11, 4136.)

When out on the pasture noses began to get sore, smoked.

(V. 11, 4126.)

Joseph Silver brought some cattle from Divide to feed

on my ranch. Were there several weeks. Some of them

died. They were then taken back to Divide. (V. 11, 4137.)

Silver's cattle were weak and poor and two or three died.

(V. 11, 4138.)

Has kept his horse up ever since 1903, or before the

stack was built. (V. 11, 4140.)

Has only kept two cows in the last few years. Takes

them home to milk every night and feeds them in the corral.

In order to show the conditions on Mr. Parrott's ranch

we will have to give here the testimony of Mr. Joseph

Silver, the man who did have stock on Mr. Parrott's ranch
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and whose brother was Mr. Parrott's tenant in 1904.

Joseph Silver lives in Butte. Is acquainted with Deer

Lodge Valley. Is in the stock business at Divide, Montana,

(fifteen mles from from Butte.) On January 2, 1905, took

65 cattle and four horses to Stuart in Deer Lodge Valley,

Parrott's rnach; they were in very good condition when

taken there. These stock were all young except one horse.

(V. 11, 4242-43.)

Kept them there until February 22, 1905. I took them

hack to Divide because they began to die. Five died on the

Parrott ranch and the rest were in very poor condition

(only kept them there fifty days) . They were scouring and

their lips wer sore. They did not shed off like the other cat-

tle. It (the hair) just fell off in a bunch and some of them

today ( February, 1906, about one year after their removal

from the valley) have no hair on in spots, and the hair is

off on the trail, and no hair ever growed there. (V. 11,

4245.

)

Four cows lost their calves while they were at Parrott's

and five lost their calves right away after they got back

(to Divide) and some of them, the cattle, died after they

got back too. They were in such shape I could not save

them. One I kept in the stable three weeks and fer it on

mush after it got back but I could not save it. After they

got back to Divide it kept me attending to them pretty close

to keep them from dying. (V. 11, 4245.)

I took thes cattle personally to Parrott's ranch and also

took them away again.

While the cattle at the present time appear to he fat, T

don't believe they are fit for sale. (I haven't sold any) 1

butchered two and found they wer not fit; in one of them
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about a quart of matter in the liver and in my opinion they

are not fit for sale. (V. 11, 4246.)

Four died after I got home, and five lost their calves.

(Note—Silver's losses from 65 cattle while on Par-

rott's ranch and from the result of being there as fol-

lows :

)

Five died at Parrott's ranch, four cows aborted Parrott

Kanch.

Four-ninths died at Divide, five-ninths cows aborted at

Divide.

Loss in per cent of grown stock for fifty days, 14%.

Of the four horses two showed sickness when on Par-

rott's ranch. One died after taking to Divide. Loss in

horses 25%. (V. 11, 4246.)

Mr. Silver nor Mr. Parrott give the yield on the ranch in

hay. But Mr. Silver states page 4256, "Shipped two cars

of hay from the valley. Could not sell it. Had to take it

back, for the people would not pay for it. (V. 11, 4256.)

This hay I tried to sell was shipped from the valley prior

to my moving the cattle back to Divde. ( V. 11, 4257.

)

I fed the balance of ths hay to my stock but mixed it

with other hay, not from Deer Lodge Valley. Has some of

this hay left two months ago (or ten months after ship-

ping.)

Went to Defendant Company and presented a claim for

damage to my stock before removing from the valley s<>

they could investigate for themselves. ( V. 11, 4260.

)

HENRY HOFFMAN, Comp. Wit.

:

Defendants' quote, page 52, Race Track station in 1904

cut 160 tons of hay (4159.) In 1905 (4151) cut over 250

tons from less than 250 acres. (4164). Hay crop good.
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Mr. Hoffman states in 1904 he rented his ranch on shares

and his share of the hay was 160 odd tons. (V. 11, 4151.

)

(Note—As ranches are generally rented for one-

half of the crop, Mr. Hoffman's crop doubtless in 1904

was about 320 tons, of which he got one-half or about

160 tons.

)

Defendants, ( Record 4151. ) Sold 196 tons of his hay

crop in 1905 on the ranch at |5.00 a ton.

Hoffman states on page 4152, prior to 1902, hay never

sold for less than |T.00 to |7.50 a ton. (V. 11, 4152.)

It is true Hoffman sold a small amount of hay at |7.50 a

ton in 1905 but states it was the best he had on the ranch,

green timothy. (V. 11, 4162.)

Hoffman, page 4145, V. 11, has 319 acres of land, about

250 of which is in hay, all tame hay except about fifty acres

and that is mixed tame and wild hay.

"I cut my tame hay separate and cultivate it separate.'^

(V. 11 4159.)

We put in the above to show the clas of hay Mr. Hoffman

raises, mostly tame hay, and was sold for |5.00 a ton on

the ranch, ivith a railroad station on the ranch, and w.

freight rate of about $1.00 a ton to Butte or Anaconda;

haling |2.25, loading 50 cents, freight fl.OO, or |3.75 plus

15.00,—18.75, the price F. O. B. Butte or Anaconda. Hay

of the same class frmn outside the valley selling for about

$14.00 a ton in Anaconda in 1905. See Conyne's testimony

and summary of prices in this digest, selling for |5.00 a ton

Defendants say Hoffman's cattle lok all right at present

(February, 1906.)

(Nfte—Only has six head.)

Defendants state Hoffman had 38 cattle in 1904 and 10
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horses. 38 cattle and 10 horses in 1905, 6 cattle and 11

horses in 1906. (4157-4169, V. 11.

)

Defendants give Hoffman as having 38 cattle in 1905. It

is true he had them in 1905 but how long- in 1905? Hoffmaa

states : "Last spring
( spring of 1905 ) I sold part of them

that was anyway in god shape to Nick Bielenberg for

(4170) 114.00 or |15.00 a head, calves, yearlings and two

year old steers coming three years. (V. 11, 4169-70.)

The remainder I sold this fall to the Montana Packing

Company, "for |23.00 a head. These were all beef cattle."

(V. 11, 4171.)

"Had to (jet out o fthe cattle business. Was losing money

every year the way I had been feeding them.'' (V. 11, 4173. )

(Note—The highest price received for these cattle,

00 a head.

)

Hoffman states thes icer god cattle; paid big prices for

some of them. Paid as high as |55.00 a head. (V. 11, 4169.)

(Notf:—The highest price paid |55.00, the highest

price received, |23.00 a head; while cattle were some
cheaper in 1906 than in 1903-4, no such depreciation

in the price as this. The above simply shows that

Hoffman was compelled to sell to avoid loss from the

smoke.

)

Hoffman states: (His horses) "I kept them up from the

fall just as soon as the grass begins to get dry and they get

affected, I put them in the corral and feed them. (V. 11,

4149.)

Had to put up stock and feed October 1st. V. 11, 4177.)

Keeps his horses on the east side of the river up in the

hills in the summer, (out of smoke zone) ten miles from

the ranch. (V. 11, 4149.)
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.

'

The Court can see why Hoffman has no stock loss. Sold

his cattle and keeps his horses out of the Smoke Zone in

summer and feeds in corrals most of the time. This is the

last ranch north of the Farmers' Association in that par-

tioiilar vicinity.

Defendants say Hoffman reports no stock loss in 1906,

which would he in the last two months.

Hoffman states on page 4173, V. 11, "One mare slunk

her colt three weeks ago."

Hoffman, page 4150, V. 11, states : "Lost one horse after

1902, on account of the smoke. (V. 11, 4150.)

Hoffman states he first noticed smoke conditions in the

fall of 1902; horses got sore noses.

Did not notice any effect on his vegetation until the fall

of 1904 and same fall of 1904, horses got sore noses. (V.

11, 4148.)

It was the same with the horses in fall of 1905, sore

noses. (V. 11, 4150.)

The Court will see by Mr. Hoffman's testimony he had

no trouble from 1902 to fall of 1904 when his horses again

developed the sore nose.

"Settled with the Defendants in July of 1904 for all

damage to date." (V. 11, 4179.)

Mr. Hoffman states he noticed no injury at all at his

place in 1903, and doubtless believing the new stack was

a success, settled in July of 1904, but states again in the

fall of 1904-5 the injury was apparent. Came at about the

same season of the year in 1904-5 as it did in 1902, or fall

of the year. Works closed in the fall of 1903 when he had

no injury. (V. 11,4149.)
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Mr. Hoffman's testimony shows his injury principally

in the fall.

THOS. ELLIOTT, Comp. Wit.

:

Defendants state Thomas Elliott had a pretty fair eroj)

of hay in 1905, cut about 800 terns. (4329, V. 11.) Again

states cut 800 tons in 1905 (4347, V. 11.) Thinks he cut

more than 392 acres of hay land in 1905 but does not know

how much. Pretty fair crop of hay (4348, V. 11.)

Elliott states the hay does not have the feeding quality

it did before the smelter was built ; "it does not fatten cat-

tle so quick and it takes more of it. We have to feed

longer than we did." (V. 11, 4330.)

Elliott on Cross-Examination states he has 800 or 900

acres of hay land and states positively he has more than

700 acres. (V. 11, 4349.)

States he cut more than 392 acres. V. 11, 4348.

)

"Q. Well, in wild and tame hay I will ask you if you

cut more than 392 acres last year.

A. Yes, sir, I think so."

States he cut in 1906 the same as in 1905, between seven

and eight hundred acres. (V. 55, 21788.)

"Q. How many more do you think? (V. 11, 4348.)

A. I don't know."

But Elliott sttaes he cut about 700 or 800 tons."

Above staement in the testimony shows the Defense are

not treating the testimony of this witness fair in their

Brief. Mr. Elliott states he has between eight or nine

hundred acres of hay land, but did not cut it all in 1905,

and because Mr. Elliott will not state to an acre or so

how much more than 293 acres he cut in 1905, the Defense
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would have the Court construe Mr. Elliott as only cutting

392 acres.

Defense states Mr. Elliott was trying to irrigate 700 to

900 acres of land with 200 inches of water (V. 11, 4346.)

Elliott states he owns 500 inches of water and can irri-

gate 1000 acres with it, and the lowest he had in his ditches

at any time was 200 inches and then only for about two or

three iveeks was it that low, in August to September. (V.

11, 4345-47.)

The Court is well aware of water conditions n Montana.

That there is no scarcity of water in the spring of the year

when large quantities are required for the irrigation of

hay, which is Mr. Elliott's principal crop, and that before

the time set by Mr. Elliott for the low water in his ditches

in the month of August, the hay harvest is on and the crop

made, and so no irrigation is needed after August for any

class of hay except alfalfa, and when the Defendants claim

Mr. Elliott only had 200 inches of water they are misquot-

ing the Record, as is shown b}^ Elliott's testimony.

Defendants state that in 1906 Elliott had 650

tons, or more than normal amount of hay ( V. 55, 21785.

)

Elliott states his hay crop teas 150 to 175 tons short on

the same ground from which he cut hay in 1905. (V. 55,

21774.)

( Note—Does this look to the Court, as Defendants-

state, more than a normal crop?

States he cut same amount of land in 1906 as in 1905,

or seven or eight hundred acres. (V. 55, 21788.)

The Defense admits they have the measurements of the

land Mr. Elliott cut but they fail to put a witness on the

stand to dispute Mr. Elliott's statement.



—1630—

Defense staes Mr. Elliott's hay crops estimated (Record

21832.) (V. 55, 21785.)

How estimated, let us see. Elliott on page 21785, V. 55,

states he puts up his stacks just about so with the same

stacker, and the same man put them up (in 1905 and

1906) and there is not a difference of more than a ton or

two in the stacks. On page 21786, V. 55, Elliott states he

is six stacks short in 1906 and estimates it at 150 to 175

tons.

In order for the Court to understand Mr. Elliott's testi-

mony as to the quality and quantity of the crops, it will be

necessary to show how his grain crop did now as com-

pared with the time prior to the operation of the Washoe

Smelter.

Elliott states prior to the operation of the Washoe

Smelter a fair yield of oats in his neghborhood was from

40 to 50 hushels to the acre and has been that on his place.

(V. 11, 4331.)

Since the operation of the Washoe Smelter has been

from 20 to 25 bushels.

(Note—A decrease of about one-half, which de-

crease as shown, commenced with the operation of the

smelter.

)

Had noticed the change in the vegetation after the

smoke had visited his place; the hay, that streaks of it

would be brown ; Oats turned white after the smoke struck

them.

Mr. Parker, Defendants' witness, states the only time he

noticed damage on his ranch it turned the oats white.

Oats did not grow much after the smoke struck them.

(V. 11,3408.)
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Defendants Quote Elliott as stating hay and grain crops

looked good and had a good stand in 1905. ( Record 4360.

)

"Q. Now, as a matter of fact, Mr. Elliott, liow did the

crop look last year? (V. 11, 4359.)

A. I said it looked fair.

Q. Good.

A. It looked good, yes. (V. 11, 4359.)

Q. The grain crop looked good too, did it not when it

was growing?

A. It lodked well, yes, sir.

Q. And you expected to have a pretty good crop?

A. Yes, sir.

Q. You did not get as much wheat and oats as you ex-

pected from the stand?

A. No, sir, I did not.

Q. But it grew splendidly?

A. It grew first rate. We had considerable rain last

year and it grew first rate."

From twenty acres in 1905 we got 510 bushels of gran.

(V. 11, 4354.)

This gTain was soived on potato land and should have

yielded 35 to 40 bushels to the aere, and potato land al-

ways yields oats hetter than other land."

(Note—Here we see Elliott had about 25 bushels

to the acre in 1905 when he should have had thirty-

five to forty, and the Defense overlooks entirely the

yield of grain in 1906. Let us see the result of the

1906 crop.)

Had in 53 acres of grain in 1906. Had 552 bushels.

(V. 55, 21773.)

(Note—Only ten bushels to the acre.)
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''This grain was raised on summer fallowed la/tid. T

measured it, there wa^ 53 acres. (V. 55, 21776.)

This land was fertilized. (V. 55, 21777.)

The soil is good. I never found the bottom of it, and I

plowed it seven, or eight inches deep.

This grain was one-half in oats and one-half in wheat,

(V. 55, 12778.)

The Defendants insist on the Agues of Elliott's measure-

ment of the land in gTain n 1906 beng furnshed at a later

date, and they are handed to them later and must have

been correct, as the record does not show their introduc-

tion to the contrary. (V. 55, 21802.)

Defendants quote Elliott's stock losses as practically

nothing in 1904, 500 cattle and 65 horses ; says lost one or

two. 1905, (4396, V. 11) 50 horses. Lost 10 cattle and

two horses. 1906, 375 cattle, 60 horses; e losses at all

(4332, V. 11.)

Elliott's testimony shows the condition of his stock and

deaths among them as follows:

Elliott had 518 cattle and 66 horses in 1902 and spring

of 1903. (V. 11, 4322.)

Cattle and horses on the ranch March 1, 1905, about 300

head. My horses are in a worse condition now than they

have been for some time. All have sore noses (4329, V. 11.

)

The cattle look fair, (now they are getting all the hay

they can eat) most of them. Some of them don't look so

well. Some will never get fat, I don't think. (V. 11, 4328.)

When the cattle get sick, they tsand around, drool

around. (V. 11, 4332.)

Hair stands up, looks rough, don't look as they used to.
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don't grow as well; they scour, not a natural scour, has

a blue cast, never noticed it before. Have lost in 1905

about 25 head. (V. 11, 4332.)

None of the common diseases among cattle. (V. 11,

4333.)

/ can't keep cattle to make a profit because they don't

breed well. Don't do well. Don't grow, nor the Jwrses

either; some horses don't breed at all hardly. (V. 11,

4334.)

I can't keep the same stock under the present conditions

at all, because they don't do well. Don't do well on grass

;

don't grow well. There is no profit. Can't make a dollar

(even on thoroughbreds), like you used to. (V. 11, 4334.)

Prior to the smelter it was profitable to keep stock. Now
it is not. (V. 11, 3692.)

Prior to the smelter, if a man cleared |4000.00 a year

he would be doing bad on my ranch; stocked as it is. At

the present time I am not making any profit.

Stock are not increasing, they are going down hill. (V.

11, 4336.)

We give stock better care, feed longer, feed more, than

four or five years ago.

A year like this, 1905-6, would hardly have to feed at

all, a few years ago." (V. 11, 4330.)

(Note—Meaning not until after the Washoe
started

)

Could feed 500 cattle on my place." (V. 11, 4341.)

"Have handled trtttle for forty years here. (V. 11,

4337.)

(Note—If conditions were the same as prior to

1902, and Mr. Elliott did have 518. head of cattle and
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66 horses in 1902. See Elliott's release to Defendant
Companies in 1902 (4322, V. 11.)

Has 3800 acres of land. (V. 11, 4343.)

Sold 100 head cattle n 1905. (V. 12, 4394.)

Sold 100 head cattle in 1904, not over that. (V. 12,

4398.)

Have lost from 50 to 75 cattle since September^ 1, 1903.

(V. 12, 4398.)

Lost two horses in 1905.

Did not keep track of the horses I lost in 1904. (V. 12,

4400.)

Sold something over 200 cattle since September 1, 1903.

Have between 250 and 300 at this time (March, 1906.)

Had a little over 500 head prior to the smoke. (V. 12,

4401.)

(Note—1098, to be correct, see release to Defend-

ants. )

(Note—Here is an interesting story of the stock

busnises in the valley. Can not raise enough stock to

keep up his orginal herd. The above cross examina-

tion of Mr. Elliott shows, taking the amount of stock

he sold in 1903-4-5 to be about 200 head, consisting of

cows, calves and steers, deducting the 200 sold from

the 500 he had in 1903, leaves 300, the amount he

has now, showing that Mr. Elliott's loss in death and

failure to breed ha^ been the entire increase in his

herd snce 1903; taking all he has sold and all he has

at the present time and adding them together, or 200

sold plus 300 on hand, equal 500 head, or the amount
of cattle he had in 1903, shoicing no increase in a

herd of cattle from September 1, 1903, to March 1,

1906; clearly showing Mr. Elliott has kept and fed

this herd, of cattle for two years icithout any increase

in numbers, and under these conditions, at a total

loss of all feed and care given this stock. A herd of
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cattle under normal conditions, should double in

numbers in the above length of time.)

See what his horse herd shows : Had 66 head in 1903
;

in 1906 had 60 horses. No increase at all. Has six less in

1906 than in 1903. There is no place in this record show-

ing Mr. Elliott sold one horse in this period.

Does not the testimony in regard to this man's live

stock show, and show clearly, that the live stock industry

of the valley is destroyed, as here is two breeding herds,

one of cattle and one of horses, where the deaths exceed the

incrase in these herds. Shows actual death among his cat-

tle of from 50 to 75 head, instead of 10, as claimed by De-

fense, since September, 1903.

Further, Mr. Elliott's testimony shows that lie can only

keep about one-half as many stock on his ranch as he did

prior to the operation of the smelter.

The testimony of Mrs. Eliza Elliott, wife of Thomas

Elliott in regard to the ranch and stock, is not mentioned

by Defense in ther Brief but we will give portions of it

where it bears on the point raised in Defendants' Brief.

MRS. ELIZA ELLIOTT, Comp. Wit.

:

Joint owner in Elliott ranch and stock. (V. 11, 4287.)

First noticed damage after operation of the Washoe

Smelter in fall of 1902. (V. 11, 4288.)

Cattle began to get sick.

Horses' noses got sore; mares slung their colts; cows

slunk their calves.

Lost fifty head of horses and cattle from the effects of

1902.

Defendants pail $6,509.50 for damages to stock and crops

in 1902-3. (V. 11, 4322.)
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Lost quite a number of those 1902-3 cattle in 1903. (V.

11, 4291.)

In 1904 only lost a few, not as many as in 1902-3.

Lost a good many in 1905. There was more than ten or

fifteen hrought to the house, skinned anl burned in a pile.

Our stock has been getting worse every fall. In the fall

we notice it the worst. (V. 11, 4292.)

Horses did not have sore noses in 1904 but in 1905 ; and

all of them in 1906.

The conditions of the horses and cattle are the same in

1905-6, as to symptoms before descrbed."

(Note—Mrs. Elliott described before their symp-

toms in 1902-3, which the Defendants admitted were

caused by smoke and paid for.)

"We have lots no stock in 1906 but have had abortions

among the cows." (Testifying February, 1906) -so only

two months of 1906 have passed.

These symptoms were not seen prior to operation of the

Washoe Smelter. (V. 11, 4293.)

We are feeding our cattle and horses now. Prior, to the

operation of the Smelter we never thought of feeding un-

less the pastures were eaten bare, or ground covered with

snow. At the present time there is plenty of grass in our

field that stock could get.

Can't pasture the grass at present after it gets dry;

stock gets sick; look like they would die. (V. 11, 4294.)

Since Smoke Period our grass is brown al>out one-half

way down and is perfectly dry before it is cut, clover looks

like something had burned it.
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Bought no stock since the smoke' poisoned it, (the grass)

(V. 11, 4295.)

No sickness before smol^e.

Cattle can not live on the iirass in the field, or out of it.

Prior to the smoke, cattle ran in the hills until Christ-

mas and they would be fat.

Calves born during this smoke period are very small and

have to stay with their mothers two or three months longer

than they would to be ready for the market. (V. 11, 4296.)

They are not good cattle. They don't gTow very fat and

are small."

(Note—W. T. Elliott states he sold most of his

calves for |8.00; got flO.OO for a few of the best of

them.

)

"MacCallum & Cloutier would not buy hay of us. (V. 11,

4302.)

Other years cattle would live loithout feed where we are

noiD feeding hay. (V. 11, 4314.)

We have to feed nearly all of our hay now. We have

to commence feeding in the early fall and feed so late in

the spring. The cattle cannot live on the pastures. Plenty

of grass there but they wont eat it. (V. 11, 4326.)

We never fed prior to the Washoe Smelter as long as

there was as much grass as there is in the valley. (V. 11,

4327.)

Never fed after Christmas and not then unless grass

was covered with snow, and as soon as the snow was gone

they fed in the fields.

We have no more hay than is necessary for feed under

present conditions.
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(Note—Have about 300 stock. Take 800 tons to

feed. Almost three tons to the head, while prior to

the Washoe Smelter, for this class of stock from V2

to one ton to the head suffcient.)

N. J. BIELENBEEG, Comp. Wit.

:

Defendants quote Bielenberg. Largest hay crop in 1898.

Cut 800 tons 1905, between 700 and 800 tons from 600 to

700 acres. Hay land (4430, 4598, V. 12.) Thinks hay

crop of 1906 sixty to seventy tons short of 1905. (21503,

V. 54.)

Bielenberg states 800 tons is not the largest crop he

ever cut; staes increased it 50 tons a year more after that

until damaged by the smoke. (V. 12, 4061.)

Bielenberg states his hay crop in 1905 not as large in

bulk as in former years and not as heavy in weight. The

hay is very light (in weight) when the leaves are dead as

they are now. (V. 12, 4431.)

The feeding qualtities of the hay is bad. It takes a great

deal more to satisfy an animal. It hasn't got the nutri-

ment. They don't fatten on the hay. They scour too much.

The feeding quality of the Deer Lodge Valley hay teas

as good as any in Montana prior to 1902 in the Smoke Per-

iod. (V. 12, 4432.)

Bielenberg handled cattle for 40 years in Montana. (V.

12, 432.)

Priar to the Smelter ice never fed onr horses, ice worked

in haying; would turn them out at night and get them up

in the morning and work them loithout giving hay or grain,

and in the evening turn them on the gra^s the same a^ ice

did in the Big Hole. (V. 12, 4445.)

Now we keep them in the stable and feed them all tlie
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grain they can eat to keep ihem, up—aivd they don't keep

up.

Fed 20 to 25 powuh of oats a day to the horse in haying

in 1904 and 1905. (V. 12, 4444.)

There is a dust in the hay; it is so fine you cannot see

it, and it bothered my men in cutting the hay. The men

running the machines kicked about the dust in his eyes;

got a wash from the doctor for them. (V. 32, 4462.)

One of the men stacking hay quit. I noticed it in my

eyes when around the stack. (V. 12, 4463.)

Never noticed the burnt leaves or burnt crops prior to

the time the smoke came upon the land. (V. 12, 4428.)

(Note—About all the defense attempts to show
about Bielenberg's hay crop is that it is normal in

yield as compared to the general average as given

in a government bulletin, and they take the wold hay
average at that, when the evidence shows Mr. Bielen-

berg's hay is mostly tame hay and wild hay mixed
with clover.)

Mr. Bielenberg's evidence clearly shows his hay crop is

decreasing as well as the feeding value of what he does

produce. Mr. Bielenberg's testmony in rgard to the feed-

nig of horses worked in haying at the present time, as com-

pared to the way they were fed prior to the smoke period,

clearly shows the injury to the forage of the valley.

Another fact for the Court to take into consideration is

that Bielenberg's ranch is one of the finest ranches in

Montana and not an average ranch and to apply average

yield to a ranch of this class is unfair.

Defendant quites Bielenberg's crop of grain in 1905, "a

good crop; a very good crop." (V. 12, 4580.)
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(Note—In order for the Court to see the exact

conditions of the grain crops on Bielenberg's ranch

it will be necessary to give a more detailed account

of it than defendants have given in their Brief.)

After the smoke came upon my land, on my oats field in

front of my house, two-thirds of it was loliite; could not

see any frost; from four to five inches of the tops of the

oats tcere tchite. It got that way during the night. On

my alfalfa, on the bench above my house, the leaves had

turned white or yellow or cream color; just part of it. It

was not all over it ; the upper ends of both fields, you might

say. (V. 12, 4424)

Always had grain to sell prior to the smoke. But since

the smoke have to feed it. Did not use to feed any grain

on the ranch prior to the smoke. (V. 12, 5477.)

The piece of ground I am now farming will raise prob-

ably three times as much (per acre) as any bench land.

This is the fourth year I have been raising grain on this

land. (Formerly clover.) (V. 12, 4578.)

The Court will doubtless remember examning this oat

crop in 1905 and remember the empty hulls.

Last year the crop of grain I got was a good crop, but

it is not as good as it ought to have been. (V. 12, 4580.)

The yield on this ground was about 70 bushels to the

acre hut have raised on this same ground from 120 to 130

bushels to the acre, and have done so at different times^

This land has been farmed off and on since 1865.

This is as good land as there is in the United States.

While seventy bushels of oats is a good crop, it is not good

crop for this land.

Defendant Brief states (4580-1, V. 12.) Threshing re-
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turns show 1852 oats and 262 bushels wheat or 26.2 bush-

els of wheat to the acre ; 1852 bushels of oats or 25 bushels

to the acre. Same ground in 1906 went 50.4 bushels of

wheat to the acre and 46.25 bushels of oats to the acre.

(V. 54, 21530.)

(Note—The manner in which the defendant puj;

in their yield or grain on ths ranch shows as follows

:

Oats went 25 bushels to the acre, and wheat 26.2 in

1905. In 1906 oats 46.25 and wheat 50.4 bushels to

the acre, and is done doubtless to try and bolster up

the evidence of some of the defendants witnesses who
testify to good looks of the crops in 1906, and to try

and further show crops are increasing in the Valley.

The above statement of the Defendants as to Mr. Biel-

enberg's crop returns is not true.)

Mr. Bielenberg gives on page 4581, V. 12, amount of

acres in oats in 1905 at from (4581) 25 to 26 acres, and ac-

cording to threshing returns 26 acres in oats 1905. Total

yeld oats 1852 bushels 70 bushels to the acre. (V. 54,

21502.)

Same amoimt and same grotind in oats in 1906. (V. 54,

21505.)

26 acres in oats in 1906. Total oats 920 bushels. 35.4

bushels to the acre, a decrease of i/^ in 1906 over 1905. (V.

54, 21502-5.)

The record shows exactly as complainant's claim, a de-

crease of about Yz in Mr. Bielenberg's oat crop as com-

pared with 1905, and not as Defendants' Brief shows, but

directly the oposite.

BIELENBERG'S WHEAT CROP.

1905. 10 to 12 acres 262 bushels taking 10 acres as a

basis of yield, gives 26.2 bushels in 1905. (V. 12, 4580.)
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/ had in 8 nioi^e acres of wheat in 1906 than in 1905,

which would make the acreage in ivheat in 1906 18 to 20

acres, instead of 10 acres as used by defense in computing

their yield of wheat for 1906. Defendants sh ould, at least,

have used 18 acres as the minimum. (V. 54, 21505.)

Bielenberg states his total what crop in 1906 was about

500 bushels which gives us a yield of 27.7 bushels instead

of 50.4 as given by the defense. (V. 54, 21505.

)

Bushels.

Total grain yield oat and wheat 1905 2114

Total gTain yield oat and wheat 1906 1420

Decrease in 1906 694

In 1906 had the same amount of land in oats and eight

acres more of wheat than in 1905. (V. 54, 21506.)

An average crop of wheat on my land 40 to 45 bushels.

(V. 12, 4639.)

The record actually shows that Bielenberg in 1906 Juul

694 bushels of grain less than n 1905, and the record also

shows he had in 8 acres more land in grain, which dis-

putes clearly and conclusively all statetnents or inferences

of the defense.

Defendants brief (21527, V. 54) crops were fairl}^ good

in the valley in 1906.

Bielenberg actually states as follows in regard to crops

in the valley in 1906. (V. 54, 21527.)

"Q. It was a poor crop in 1906.

A. I would not say it was a poor crop in 1906. No.

Q. You did say the crops were everlastingly poor when

you were on the witness stand before ddn't you?

A. No, sir. I did not.
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Q. Were they good?

A. The crops were fairly good^ but not as good as what

they used to be, I say.

The Court will notice that defense again splits and an-

swers what is beneficial to themselves and discarding a

portion, which portion that is discarded would change the

maining of the. answer.

W. C. STATON, Comp. Wit.

:

Defendants' Brief gives Staton's hay crop in 1905 as

724 tons from less than 470 acres. Got 432 tons off less

than 300 acres on the old ranch and 292 tons from 170

acres on the upper ranch; making altogether 724 tons

from less than 470 acres,—or more than II/2 tons to the

acre, all through. (Record 6175-6-7, V. 15.)

The above statement of the defense is true, except as to

being less than 470 acres of land.

Staton states that the 300 acres of land on the loweij,

ranch is all hay except where the road comes out and

where his cabin is built, but states that in each quarter

section there is 164 acres,—the extra four acres in each

quarter will off-set the road and building site and still

leave 160 acres in a quarter section, in hay. (V. 16, 6185.

)

Says there is from 170 to 180 acres in hay on the upper

ranch.

Staton's testimony also shows that he has at least 470

acres in hay.

Defendants say Staton estimates his 1906 crop 15%
short which will still leave him more than the average for

that class of hay or I14 tons to the acre. (V. 54, 21409.)

The court will see that 15% of Staton's crop shortage is
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over 112 tons, or that much less n 1906 than in 1905.

8taton states that the hay on his ranch, prior to the

smoke trouble, averaged two tons to the acre: but, in 1905,

oiili/ went one and forty-four one-hundredths tons to the

acre. And in 1906 (Record 21409, V. 54) was 15% short

as compared to 1905, or a total decrease of three-quarters of

a ton to the acre since the smoke. (6019, V. 16.) That

his meadows planted in 1888 was cutting as much hay as

they ever did prior to the operation of the Washoe Smelter

(6022, V. 16), states alsike clover on his ranches practic-

ally all killed since operation of the Washoe Smelter.

Spent |500 in seeding clover on lower ranch in 1903,

—

was killed when up an inche or two,—killed that summer.

(V. 16, 6023.)

The testimony of Staton as to liis hay decrease andi

prior yield is not disputed in this record.

Staton's testimony shows he cut from his lower ranch

in 1903 and sold 520 tons; fed fifty,—or a total of 570

tons of hay from the lower ranch of 300 acres. (V. 16,

6231 to 6235.)

Can't give the amount cut in 1903 on upper ranch.

The above testimony shows tSaton cut almost two tons

to the acre the year the smelter closed n July, while in

1905, from the same land, he cut 432 tons,—a decrease on

thi^ land of 138 tons in two years,—and he states that his

ordinary hay crop teas 15% less in 1906 than in 1905 or a

crop of about 368 tons in 1906, a decrease of 200 tons of

hay in the year of 1906 from his hay crop of 1903, on the

lower ranch alone.

Staton says, on page 6186, V. 16, of Record, that a nor-
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mal crop on his land is two tons to the acre (6197, V. 16).

Also says he cut more hay in 1903 than in 1904 ; more in

1904 than in 1905,

—

shoicing a steady decrease in the hay

yeld, each seasom.

Staton's evidence shows the extra care taken of his

ranch in the last three years. (V. 17, 6412.)

Dr. Traphagen, defendants' witness, testifies that the

Staton ranches are well taken care of. (V. 36, 14127.)

The testimony shows that up to the time of the smoke

trouble these ranches were producing good crops of hay;

about two tons to the acre, but, since the smoke trouble the

hay in 1903 with 1906. On page 6240, V. 16, Staton gives

actre; even wuler better care than they received prior to

1902. There is no criticism in the record by a single wit-

ness to the care of Staton- s meadows^ and we find the same

decrease on ths ranch under good care as on the Bliss

ranch where the defense alleges lack of care fot tlie de-

crease. Staton's decrease in yield clearly shows it is not

lack of care that causes the decrease. It is clearly shown

that this decrease began with the operation of the Washie

Smelter, therefore, is it not reasonable to presume that

the smelter fames is the cause of this decreas and damage.

Defendants' Brief, says Staton sold his 1906 crop

through a dealer for $9.00 a ton on his ranch,—allowing

12.25 a ton for baling, defendants' say Staton realized

14,100 from hay croy alone in 1906. (V. 53, 21414.)

Staton says he got |9 a ton for this hay baled and de-

livered on the car. Allowing |2.25 for baleing, |100 for

loading or net price in the stack on the ranch of |5.75 a

ton,—and Staton's testimony shows this hay mostly ;timo-

thy and clover, red top, timothy and clover, all tame hay
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except about 25 tons. And, instead of |4,100 for the crop

ds Defendants '<state figured on the basis of 612 tons. Sta-

ton's entire crop on both ranches in 1906, worth only about

13,400.00, 1700 less than Defendants state. (V. 53, 21418.)

Let us compare the amounts received by Staton for his

hay yield has decreased three-quarters of a ton to the

the net profit on his hay produced on the lower ranch.

First it shows that he cut 570 tons, 520 of which was sold,

and 50 tons fed. From both ranches in 1906 he got about

612 tons. Cut almost as much hay on the lower ranch in

1903 as on both in 1906. Never baled hay prior to 1902.

Not necessary. Sold it all loose. (V. 16, 6240.)

Staton gives the net profit on the hay he sold from the

lower ranch that year as follows:

300 tons to Beebe, at |8.50 $2,550.00

100 tons sold loose at 8.50 850.00

120 tons bailed sold in Anaconda, at $5.00 600.00

50 tons fed, at |6.00 300.00

Net profit 14,300.00

Staton (6240, V. 16) shows he deduced |4.50 a ton from

the price receved, leaving him the above amount clear.

The Beebe hay brought |13.00 a ton. Staton deducts

|4.50 for expenses of growing and baleing, leaving the net

profit as given above.

Staton states this hay sold in 1903 brought |13.00 and

114.00 a ton on R. R. Track, Willow Creek. (V. 16, 5990.)

The defendants are |700.00 wrong in their estimate of

what Staton received for his hay ; they estimate $4,100.00

;

but, take their figures, and they show, when compared with

1903, (the year the smelter was closed.)
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First: For all the hay Staton raised in 1000, on both

ranches, he got |4,100.00; and this is not net.

In 1903 Staton made a net profit of |4,300.00 on the

lower ranch alone in 1903 or cleared more money on one

ranch in 1903 than the hay crop on both ranches sold for

in 1906.

Staton received for this hay |9.00 a ton haled and de-

livered on the car. From 1888 to 1903 never sold a load

of hay for less than |12.00 and as high as |15.00 a ton in

Anaconda.

Defendants paid Staton flO.OO and |7.00 a ton in the

stack in 1902 for the hay ichich they had damaged that

year. (V. 16, 5990.)

The price paid Staton for hs hay in 1902 hy the Defend-

ants clearly shows what tvas the minimum price for hay

prior to the smoke. $10.00 in the stack for clover amd^

17.00 for wild.

In the year of 1904 sold 100 tons in Anaconda at |14.00

a ton ; could not sell any more of it. For the rest of the

1904 crop and the 1905, it averaged me |4.00 a ton in the

stack for these years. (V. 16, 5993.)

It is worth flO.OO a ton in the stack if it had been all

right. (V. 16, 5993.)

Wm. Bennger (witness for Defendants) states prior to

the smoke cheapest Staton hay eve rsold in Anaconda was

112.00 a ton. But he bought the same hay on ranch in 1905

for 14.75 a ton, or at least |5 a ton less than normal. (V.

21, 8035.)

Staton states on page 21417, V. 54, Valley hay in 1906

sold in Anaconda from |4 to |6 a ton less than outside

hay.
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Staton had to sell his hay at Auction as he could not sell

it any other way. Parties who had formerly bought his

hay would not buy it. (V. 16, 6076.)

The cheapest Dillon hay has been laid down in Ana-

conda in the last year (3) is |12.80 and as high as |22.00 a

ton. (V. 16, 6222.)

Been sellng Montgomery (Defendants' witness) hay

prior to the smoke at |12.00 a ton after the smoke he stated

would not give me .50c a- ton for the same hay. (V. 16,

6263.)

Sold Stagg one load in 1904 would not take any more.

Owed Stagg at the time flOO.OO. (V. 16, 6266.)

You don't need to ask people in Anaconda why they

don't buy your hay when the reason is as well known as

it is in Anaconda. (V. 16, 6270.)

Could not sell any 1905 crop in Butte or Anaconda. (V.

16,6282.)

McCallum & Cloutier Mercantile Company would not

buy my hay, said it would ruin their trade if they bought

it. (V. 16, 6283.)

Owed McCallum & Cloutier Co. |1,000.00 and tried to

get them to take hay at any price to pay the hill and they

refused. (V. 16, 6285.)

( Note—We ask the Court to examine the purchase

of hay from outside points and shipped into Anaconda
during the period from August, 1904, to August,

1905. (Coyne's testimony of the firm of McCallum
& Cloutier Co. see sheets attached to this brief)

Staton buys outside hay to feed his stallions, won't feed

his own to them. (V. 54, 21410.)

(Note—The testimony of Staton shows that he
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can scarcely sell his hay at all and when it can be

sold only at a greatly reduced price. Staton's lands

lay at a distance of from 1 mile to 314 miles from the

smelter.

)

N. J. BIELENBERG, Comp. Wit.:

Defendants claim Bielenberg's stock losses

were about normal for all three years, 1904-5-6,

1904, 600 cattle, 95 horses. Loss 23 cattle, 2 horses. 1905,

675 cattle, 95 horses. Loss 13 cattle, 5 horses. 1906, 660

cattle, 75 horses. Loss 12 cattle, 10 horses. (V. 54, 21500,

21516, 21519), (V. 12, 4419), (V. 12, 4695), (V. 12, 4656),

(V. 12, 4302.)

We propose to show the exact condtion of Bielenberg's

stock, their sickness, abortions, deaths, number of stock

kept. What class. Their treatment and care.

Just prior to Washoe works kept from 1200 to 1500 cat-

tle on my ranch. (V. 12, 4413.)

I am in the stock business, raising stock; trading in

stock ; buying and selling and have been at my place since

1873. (V. 12, 4412.)

Have on my place at the present time, March 1, 1906,

/ have 660 to 675 cattle, mostly steers; some cows; some

yearling steers. Have 90 to 85 horses. (V. 12, 4412.)

In April 1906 had 400 head, amount turned out. (V.

54, 21518.)

In Aprl 1907 had 337 head still on feed.

These cattle I have now or 337 head I bought in January^

February and March, 1907. (V. 54, 21517.)

The cattle I have on the ranch at this time {March 1,

1906) / have bmtght in the last three months, except SO'

or iO head. (V. 12, 4413.)
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(Note—This statement of Mr. Bielenberg's shows

he keeps very few stock on the ranch continuously,

and these cattle he has there are mostly steers, which

are being held pending their slaughter, as Mr. Biel-

enberg's testimony shows he is in the butcher business

in Butte, and as can be seen by his testimony on page

4413-4412, V. 12, has less than i/o the amount of cat-

tle he kept prior to the operation of the Washoe
Smelter.

)

Sold his fat cows from the Deer Lodge Valley for |18.00'

to 120.00. (V. 12, 4667.)

Same class of cows outside sells from |25.00 to |26.00

a head. (V. 12, 4667.)

Has 700 head of cattle in the Big Hole, this winter

(1905-6) and have not lost one. Lost none in winter of

1904-5 as well. (V. 12, 4675.)

Very little abortions in Montana, and I have acquired

this information from being a stock man for 40 years. (V.

12, 4681.)

Bielenberg tells Mr. Kelley, Counsel for the Defense, he

is the only man he ever heard state that abortions in stock

was a serious condition in Montana. (V. 12, 4413.)

Never heard of contagious abortions. (V. 12, 4684.)

Horses all have sore noses that are not in tlie stable.

(March 1, 1906.) (V. 12, 4699.)

We will take Bielenberg's stock losses from the fall of

1902 to October, 1903, or for a period of twelve months.

Cattle loss to October, 1903, 106 head. (V. 12, 4669.)

Calf loss, 300 head. This 300 includes abortions. (V.

12, 4708.)

Calf and cattle loss 406. (V. 12, 4478.)
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Horse loss from fall of 1903 to February 14, 1903. (V.

12, 4712.)

Loss of 9 head. Grown horses 9.

Had 704 live cattle n February, 1903, and 66 dead, or

must have had in Fall of 1902, 770 head of cattle. Lost

from fall of 1902 to October, 1903, 106 cattle or 13.7% in a

period of 12 months, and 300 slunk calves from a herd of

770, which were not all cows. (V. 12, 4418.)

Lost 9 horses from about 95 head from fall of 1902 to

February 14, 1903, or in a period of about five months,

10% of his herd of horses besides the slung colts. (V. 12,

4712.)

LOSS IN 1904.

Lost 23 cattle in 1904, and short 30 cattle, afterward

found dead, but not found in 1904. (V. 12, 4419.)

75 slung calves. (V. 12, 4420.)

(NOTEO—Mr. Bielenberg had in 1904, Defendants'

state, 95 horses.

)

Loss in cattle found, 23. Total, 53. Or a loss of almost

but afterward found dead. Total, 53. Or a loss of almost

9% besdes 75 premature calves. 2 horses. Horse loss

about normal in 1904.

1905. 5 horses. 40% colts slunk. 13 cattle. 235 calves

short. (V. 12, 4420.)

My calf loss in 1905 was almost a total loss. 58 calves

from 388 cows gives a few late calves or born late in the

season. (V. 12, 4459.)

Let us see what the per cent of Bielenberg's calf loss was

in 1905. The testimony of various witnesses in this rec-

ord gives 80% to 90% of live calves and average of in-
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crease. We take 807c, or the lowest, as a basis, and take

75 calves as the number Bielenberg got from his cow.

Bielenberg states he had 17 bulls n this herd of cows. 80%

of 388 equals 310 calves under normal conditions. Got

75 calves in 1905. 235 calves short. Oi^ a loss of about

75% in breeding and abortions.

Wegner, Defendant's Witness, says a man should get

80% in calves. (11578, V. 30.) (V. 12, 1159.)

Mr. Bielenberg states he cold these cows as soon as they

got fat enough to sell from |18.00 to |22.00 a head.

/ do not breed any more. (Quit breeding cattle in 1905.}

(V. 12, 4434.)

Has only 30 or 40 of these cows left or cattle branded

with his brand. (V. 12, 4413.)

Defendants state Bielenberg had 600 cattle and 75

horses.

Belenberg states on page 21518 turned out in spring of

1906, 400 head.

States on page 4413, V. 12, these cattle I have now,

March 6, 1906, have bought in the last three months.

January 17, 1907, 337 cattle on the ranch. (21518.)

(Note—Showing that Mr. Bielenberg is changing

his cattle all the while, killing, buying and selling,

and still under these conditions the loss is great, and
instead of having 600 cattle n 1906, he had, April,

1906, 400 head. January, 1907, 10 months later 337

or an average for the year of less than 400 head cat-

tle and 75 horses.)

DIED:

10 horses and 2 colts. (V. 54, 21499.)

12 cattle died, counted them. Loat a lot more, I had in
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the pasture and did not get. Below for the year we give

:

(V. 54, 21521.)

Bielenherg's total loss of all kinds of stock, horses, cat-

tle, and premature calves and colts. (Estimated on pre-

patiire calves.
)

Fall of 1902 to fall of 1903, 415 head. In 1904, 312 head.

In 1905, 252 head.

40% of the mares in fall of 1905 slunk their coltSj which

is not ini-huled in 1905. (V. 54, 21521.)

In 1906,25 head, hut states these in 1906 he saic and

counted hut states lost a lot more. No' loss of calves this'

year as he had stopped hreedng in 1905.

The Court must bear in mind one fact and that is this,

that wiien the per cent of stock loss is given, as given b^

Dr. Knowles, Bielenberg and others, they don't mean what

they actually find dead, but what they will be short in cat-

tle at their round up, so the loss of cattle given means cat^

tie that have died or not recovered' and not the ones found

dead and counted, as the Court well knows that it is an

impossiblity to find every animal that dies, so when they

are not found they are counted dead, and these cattle that

are not found go to make up the 3% loss, as testified to as

being the average loss of stock in Montana, and no one on

the stand except Dr. Gardiner, Deft. Wit., has placed the

normal loss in Montana at 10%, and the Court will

see by Dr. Gardiner's testimony that his acquaintance

with stock conditions from actual observation is very

limited.

This man, for a consideration or on a salary of $700.00 a

month disputes with his limited kmotvledge (as shown hy

his experience and limited nvestigations and over a very
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limited time, and he disputes men who have been in the

stock business in Montana before he was born. This man's

statement as to nonmil stock loss in Montana clearly,

shows he is testifying in ths case to cover what the defense

wants to attempt to prove, and is and does state things to

be true of which he has no knowledge.

Mr. Bielenberg states he first noticed the following

conditions in the live stock of the Valley after the opra-

tion of the smelter. (V. 12, 4413.)

I first noticed the conditions in the fall of 1902. ( V.

12, 4414.)

Horses had sore noses. They looked rugh; hair stood

out—and dumpish—and the eyes looked lazy and watery.

(V. 12, 4414.)

Prior to February 14, 1903, I lost nine head of horses

(or from fall of 1902 to February, 1903.)

The cattle had shrunk very much and were very thin;

the hair wrong end to and dumpish. A good many of

them were by themselves ; would go into the brush two or

three in a bunch; they were sick, and they had scoured

very bad. (V. 12, 4415.)

Every one of the cattle were affected at that time, ( Feb-

ruary 14, 1903.) I had 704 live cattle and I had lost 6(5.

(V. 12, 4416.)

(Note—Here on this page Mr. Bielenberg des-

cribes these cattle as in a field or were allowed to

pasture in February in 1903, while since that time, or

1900 to 1906, has kept up and fed hay.

)

Most of the horses were affected. All we caught and

examined were affected as before mentoned. (V. 12,

4416.)
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A great uian^^ cows slipped their calves about this time;

tlie horses the same thing. (V, 12, 4416.)

Calves that were born at this time were weak, and if a

person was not right there they would not get up; would

die.

All cattle that have been born in the Deer Lodge Val-

ley from that time on, were stunted, or to the present

time) Everybody's cattle. And a calf at six months is

not as big as it should be at four months, and this condi-

tion continues to maturity, and even if they get fat they

have not got the weight, and are not worth within |7.00

or |8.00 of what they are worth in other countries.

Colts are the same; they are stunted. Cough most gen-

erally the year round and have no vitalit3\

Most of the cattle I have bought since November.

(Bought 200 in January) I bought them to feed my hay,

and I bought late, so I would not have to turn them on

pasture. (V. 12, 4418.)

From 388 cows turn out last spring (of 1905) got 58

calves. Might of had a very few more late calves but very

few. (V. 12, 4418.)

Had 17 bulls with these cows. (V. 12, 4418.)

( Note—Has only 25 or 30 cattle on the ranch with

his brand on.)

(Note—The Court doubtless knows that in the

sprng of the year when cattle are turned out on the

rtange or on grass, all stock is branded with the

owner's brand, and by Mr. Bielenberg's statement
that he has only 25 or 30 cattle with his brand on,

means he has only 25 or 30 of the cattle that he had
in the spring of 1905, and further on in his testimony
he states why he sold these cows.

)
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In 1904, 23 cow sand yearlings died. (V. 12, 4419.)

In 1904, 2 horses.

In 1904 was thirty head of cattle short.

When we gathered them up (I did not look up my cattle

every day ) they were a way up in the timber and we found

those cattle up in the timber that were dead a year or so.

Of course we could not tell ichat year they died, but this

year or last, and these cattle (or 30 head) / do not put

down. (V. 12, 4420.)

The Court can see by these statements that Mr. Bielen-

berg gives 23 head of cattle dead, these he knows died in

1904, and there wa^ 30 head he did not find which were

out on the range and could not he found alive or dead in

1904, but were afterward found dead. So Bielenherg's loss

of cattle in 1904 teas 53 head.

The Court will also note Mr. Bielenberg is being ques-

tioned as to the numbers he lost each year—each year's

loss separate and distnct from any other year—and he

gives a loss of 30 head, which he cannot say died in 1904

of 1905 or when they actually died, but they died never-

theless between the year 1904 and 1905 or the present time

and if they had been alive in the fall of 1904, what more

likely than that they would have been found by some one

that fall.

Every stockman knows if cattle are alive in the fall, as

soon as the snow comes in the fall of the year, cattle seek

lower pastures out of the snow, but the evidence shows

Mr. Bielenberg, short 30 cattle in the fall of 1904 which

were afterwards found dead. What more reasonable to

suppose than that these cattle died in 1904?
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In 1904 seventy-five premature calves in the winter, and

there was more than that that I did not see, and four

colts that I saw that were slipped. (V. 12, 4420.)

You can tell about these slung calves, sometimes the

cow will be beside the calf and again you will see a cow

that has not cleaned and you know she has had a "prema-

ture calf."

IN 1905:

Lost five horses in the field. (V. 12, 4420.)

11 cows, 2 steers, 100 slunk calves, and five premature

colts.

In 1904 and 1905 cattle got all the hay they could eat,

and they law on it, and that is the reason the loss is not so

great. Cattle done fairly well under these conditions. (V.

12,4420.)

I didn't hardly let any of the cattle eat any of the grass

in the field. (V. 12, 4421.)

(Note—Here Mr. Bielenberg shows the precaution

it is necessary to take in the Valley to avoid great

loss ; feeds excess amounts of hay and do not pasture,

while in 1902 or when this trouble began stock were
allowed, and did pasture on this ranch to February,

1903, as at that time the people did not know what to

do, to protect their stock.

)

Have handled beef cattle in Montana for 40 years, and

the principal market for beef is Chicago. I have sold cat-

tle in Bktte. Anaconda, Alaska, Seattle and Portland. V.

12,4432.)

Cattle and horses from the Deer Lodge Valley ar^

stunted and wont bring as much as cattle from other coun-

tries, fw the simple reason they wont weight as much nor

do they get as fat. (V. 12, 4434.)
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Have had a calf suck a cow for six months and the calf

would be poor. (V. 12, 4434.)

Cattle grow but don't make flesh; in July and August

cattle are in fair shape.

I used nothing in my breeding but thorughbred bulls,

Durham and white faces.

(Note—The breeding even to this class of bulls

does not overcome the conditions. (Speaking of

stunted conditon of stock and falure to put on flesh.

)

/ do not breed any more. I had a few calves but I killed

them.

(Note—What does Bielenberg's testimony show

from 1873 to the Smoke period? He bred and raised

cattle with good success but since the smoJxe has been

compelled to quit raising stock, and buy cattle late in

the fall and iclnter and not pasture, although he has

(4412, V. 12) 8860 acres of land on which to pasture

stock which is testimony shoics he cannot use.)

Mares get so they wont breed at all, I think. (V, 12,

4435.)

Bred 14 mares last year myself in the corral, and only

got four ,meaning four colts.)

The lips or noses of the cows peal off. Teeth get loose.

First noticed this looseness of the teeth in fall of 1902.

Cattle and horses ha^e a garlica breath. (V. 12, 4438.)

Cattle look to be in better shape than they are on killing.

(Y. 12, 4441.)

Killed cattle on my ranch of which I would not eat the

meat. (V. 12, 4442.)

Killed calves on the ranch which I sent to Butte. The

livers were not good; were enlarged; were soft. The
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heart flabby; throw it on the ground and it would flatten

out. )V. 12, 4442.)

A heart should bound like a ball (of a sound animal).

The lungs wer just Ike a dish rag.

(Note—Speaking of smoked cattle.)

A sound animal's lungs should be puffed up and have,

big lungs.

/ cannot successfully conduct stock raising on my ranch

at this time, as I cannot use my fall and winter pastures.

I have to feed from 2i/^ to 3 tons of hay to winter a head

of stock and if the hay was in condition it would he ivorth

more money than the animal would he worth in the spring.

Stock worse affected n my vicinity in the fall and win-

ter. (V. 12, 4443.)

PRIOR TO THE SMOKE.

A winter like this or (1905 and 1906) up to this time

I tvould not have had to feed them a pomid up to this time,

March 1st, 1906. (V. 12, 4445.)

Prior to the smoke let our cattle and horses run out as

soon as they culd get water. ( V. 12, 4445.

)

Their condition of health good.

Their condition of flesh good.

Range in vicinity of my ranch good, less stock there. (V.

12, 4446.)

If it was not for the smoke conditions Deer Lodge Val-

ley is as good a valley as there is in Montana for raising

stock. (V. 12, 4449.)

/ have heen familiar with the conditions as to stock all

over Montana for the la^t thirty years. (V. 12, 4450.)

/ ran the first herd of cattle on Sun Rver in 1872. Had
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experience on Tounge River, Yellowstone, Milk River,

Smith River Valley, Beaver head, Madison, Jefferson, Gal-

latin, in fact all the valleys I bought cattle in.

Prior to the Smoke I hmight cattle and took them to

Deer Lodge Valley to Feed. (V. 12, 4451.)

Prior to the smolce I fed cattle that went to Alaska; fed

them on Deer Lodge Valley Hay; four of the steers brought

11,000.00 a head [in Alaska.)

Not over 15% of the cattle in the Valley now as com-

pared to what there was before the smelter started. About

20% of the horses— (1906.) (V. 12, 4453.)

The reason of this decrease is the Smoked Cattle die

and those that do not die are sold out. (V. 12, 4454.)

The cattle have not been replaced; (in the Valley), a

few might. (V. 12,4454.)

People with large herds of cattle moved them out of the

Valley aft«r 1902-1903. (V. 12, 4455.)

The difference in the price of what Ave call fat cows

from the Deer Lodge Valley and other valleys is as fol-

lows: (V. 12, 4457.)

Deer Lodge Valley Cow $17.00 and |18.00. Beaverhead

and Big Hole Valley |25.00 to |27.00.

Deer Lodge Vallej^ calves do not fetch as much as calves

from other valleys.

Bielenberg is President of Butte Butchering Co., and

knows price paid for cattle. (V. 12, 4458.)

Prior to the Washoe Smelter I never fed my horses since

I have been in Montana; always run at large. (V. 12,

4459.)

My loss in calves in 1905 was almost a total loss. Testi-
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mony shows from 388 cows a few more than 58 calves.

(V. 12, 4459.)

( Note—Let us see about what per cent Bielenberg's

calf loss was in 1905.)

The testimony of various witnesses shows from 80 per

cent to 90 per cent of live calves, a normal calf crop. We
will use the lowest and allow 75 calves for Bielenberj^ in

1905. He says he got 58 and a few more late in the fall,

so we believe 75 will be fair, and the Court will remember

Mr. Bielenberg states he had 17 bulls with this bunch

;

more than enough bulls.

Eighty per cent of 388 equtls 310 calves under normal

conditions; got 75 in 1905; 235 short, or as 310 in 235 or

75 per cent loss on breeding and abortions.

Forty per cent of my mares which were in foal slipped

their colts. Cannot raise live stock at a profit. (V. 12,

4460.)

While the Washoe Smelter tcu.s shut down in 1903 the

conditions in the Valley were all right^ and the people were

happy. (V. 12, 4461.)

No sickness to amount to anything prior to the Washoe

Smelter among stock. (V. 12, 4463.)

Since the operation of the Smelter stock has been sick

more or less all the time.

The general condition of the live stock of the valley at

this time is bad.

Majority of the cattle are sick, scouring, watery eyes,

hair standing the wrong way; cattle are dumpish; cows

lose their calves; are short of milk.
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States had 300 slunk calves in 1902 and 1903 up to about

July. (V. 12, 4478.)

Montana is one of the healthiest states in the Union for

cattle and horses. ( V. 12, 4489.

)

Have handled over 100,000 head of cattle in Montana.

(V. 12,4490.)

People used the ranges in the Deer Lodge Valley from

1865 up to within the last year or so. ( V. 12, 4490.

)

Deer Lodge Valley is best adapted for the purpose of

raising horses, cattle and sheep.

All my land is fenced (over 8000 acres.) (V. 12 4491.)

In 1904 some of my cattle on the range mere so hadly^

smoked could not drive them home.

Bielenberg swears positively his sheep, or the sheep of

Hitz and Bielenberg, died of poison in 1902 and 1903 and

not of the "Yellows'' or "Ictero Haematuria." (V. 12,

4556.)

Fall of 1902 to Oct. in 1903 I lost 102 head of cattle.

(V. 12, 4708.)

Nine horses died from fall of 1902 to Feb. 14, 1903. V.

12, 4713.)

Lost 1500 sheep in 1902 and 1903; sheep also aborted.

(V. 13, 4816.)

Lost these sheep in 1902, 1903 and 1904. (V. 13, 4840.)

Never heard of contagious abortion among range cattle.

(V. 54, 4817.)

Bielenberg's losses between April 14, 1906, and Jan.

18, 1907, or for aperiod of nine months.

Ten horses and mares and tiro colts. (V. 54, 21500.)

Twelve head of cattle died in the field and tweney or
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tw€nty-five head of calves; did not weep a record of the

calves^ but there was probably tJmt many. ( V. 54, 21500.

)

Cattle died in my pasture and I did not put them down

because I could not tell my brand. The maggots had eaten

them up.

The cattle and horses had the same symptoms as in 1902.

(V. 54, 21506.)

Not 10 per cent of the stock in the Valley there was in

1902. And ivhat there Is there Is an onery lot of stock.

(V. 54,21501.)

The Wenger steers kept on Quinlan's ranch. Mr. Biel-

enberg compares their condition with cattle from the Big

Hole, and states that you could cull all the worst cuttle

from 10 to 15 thousand liead of Big Hole cattle and these

culls ivould be better than the Wenger steers on Quinlaus

ranch. (V. 54, 21501.)

Horses in the valley in 1906 had the sore nose. (V. 54,

21511.)

Deer Lodge Valley hay sold in Butte for |11.50 a ton.

F. O. B. Butte. (V. 53, 21513.)

Outside hay worth at the same time |16.00 to |17.00 i

ton. (V. 54, 21513.)

Feed on Deer Lodge Valley hay to horses only fed it to

cattle we are going to kill in four to six days. (V. 54,

21513.)

The cattle I have now I bought in January, February

and March, 1907. (V. 54, 21517.)

Have got 337 head all told on my ranch at the present

time, April 15, 1907. (V. 54, 21518.)
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Turned out about 400 head in the spring of 1906. (V.

54,21518.)

During this time I lost 12 head that I counted ( or from

April 17 to date, Jan. 15.) 1 lost more than that, but

how many I don't know, because I had them in the pasture

and I did not get them.

These cattle that died in the pasture I don't know

whether they were mine or not, but / do know no one else

had any in there. ^

A man should not lose any cattle feeding them all the

hay tliey can eat. (V. 12 4673.)

COWS ABORTING.

Defendants claim Staton contradicts Bielenberg as to

being able to tell when a range cow has lost her calf. In

regard to Staton's statement it is as follows: (V. 15, 5968.)

Staton states they did not breed ; if they did breed they lost

their calves. (Staton, V. 16, 5969.) These were range

stock. I did see some of them slip their calves. Because

a man cannot tell unless he is among them when they do

abort.

Bielenberg (V. 12, 4435.) "You can't see them slip

their calves because they run at large. (V. 12, 4420.)

We can track up nearly every one of them. I can tell

mostly when a cow drops her calf ; the cows will generally

be with the calf. Sometimes the cow is there and the calf

may not be there, and call it a "premature calf," because

Vhe cow has not cleaned.

A cow might abort a calf and a man can't tell anything

about it. He can't be following the cows day and night
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after he turns them out, but while we were feeding them

in the field we lost the most by abortion. (V. 12, 4685.)

The Court can see by the testimony quoted, both Staton

and Bielenberg statements are the same, and to the same

effect. If you are with your stock, or have them under

close confinement you can tell when cows abort, otherwise

not.

Defendants (611) state N. J. Bielenberg has had

good success fattening cattle as he sold 100 head on May

6th, 1906, for |4.25 per cwt., 15 cents to 25 cents more

tJuin Big Hole cattle were selling for. (Transcript, V. 29,

11477.)

In the above statement the Defendant's counsel states

an absolute falsehood.

The page they quote (11477, V. 29) Wengers, Deft. Wit.,

testimony is as follows

:

"Q. Do you know of any one else selling Big Hole cat-

tle about the same time down there?

"A. Oh, yes; there was quite a few sold."

"Q. Do you know^ of Nick Bielenberg selling any about

that time?" (V. 29, 1176.)

"A. Yes, sir.

"Q. What did he get for what he sold?"

"A. / bought 100 head of Nick Bielenberg's cattle for

|4.25 per cwt., iveighed at Anaconda.

The Court can see hy this that there were not Deer Lodge

Valletf cattle a<s the defense states, hut Wenger, on his

cross examination, states as follows in rega/rd to these cat-

tle. (V. 30, 11582, Wenger's cross-examination.)
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"Q. Now qyou bought some cattle from Nick Bielen-

berg, I believe you stated?"

"A. I did, sir.

"Q. What were these cattle, Deer Lodge Valley cat-

tle or Big Hole cattle?"

"A. Oil, I bought them in tJie Big Hole. I don't know

where he got them from. He got some from Nevada

Creek, I think. I remember some of the brands that came

from Nevada Creek stock in these cattle."

Q. Who sold you these cattle?"

"A. Jim Ennis, his partner.

"Q. Did you ever talk with Mr. Bielenberg or have any

dealing with him about them? (V. 30, 11582.)

"A. No, I don't think I seen Mr. Bielenberg.

"Q. How many did you buy from Bielenberg, or Biel-

enberg and Ennis, or whoever you bought them from?

"A. One hundred head, think it was.

"Q. And were they in Big Hole when you bought them?

"A. Yes, sir.

"Q. What did you pay for these Bielenberg cattle?"

"A. 14.25 a hundred."

These cattle were shipped to Seattle. (V. 30, 11587.)

(Note—Mr. Bielenberg's testimony is he cannot

make first-class beef from the hay on his ranch since

the smoke, but prior to that time he did so. The de-

fense were not able to dispute Mr. Bielenberg's testi-

mmiy by any witness, so fhci/ must misstate the rec-

ord in trying to accomplish their purpose. The rec-

ord shows these 100 head of steers were Big Hofle

steers, raised in Nevada Creek, fed in the Big Hole,

bought there, driven and weighed in Anacondft a)ul

shipped to Seattle.
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Mr. Bielenberg in numerous places in his testimony

speaks of feeding beef in the Big Hole, and these are

some of the cattle he mentioned as being there.

There is no excuse for the counsel for the defense

in making the statement they did in regard to these

cattle being from Deer Lodge Valley, as the record is

to plain in regard to this transaction, and must have

been made with the hope that among all the mass of

testimony in this case it might slip through and not

be challenged by the plaintiff, but the statement was
so plainly false and exaggerated as to the prwe paid

for supposed Deer Lodge Yalley cattle it was imme-

diately detected.

Defendants say "Mr. Staton's stock losses tells an in-

teresting story. In the winter of 1903-4, and until the

winter of 1904-5, Staton had 155 head of cattle and no

losses on his place. In the winter of 1904-5, and up to

October 25, 1905, lost 51 head of cattle out of 155, no

horses out of 30 head ; 1906 out of 17 cattle and 14 horses

he lost 1 milch cow and three horses.

Part of the above statement in Defendants' Brief is

true—Station's stock losses does tell an interesting story,

and so the Court will see and realize when all the facts

as to Staton's losses are shown. The defendants' brief, in

order to bolster up the theory of starv<itio<n of this stock,

as claimed by them, leave out a loss of 16 horses out of 30

head lohich Station lost hetween January, 1905^, and Ja/ti-

nmry, 1906.

There are several conditions that we propose to show

to the court in regard to the losses among Station's stock.

We will first take up the season of 1902—and we will ask

the court to note that this sickness in Staton's stock he-

gan in the spring, hut deaths first occurred in the fall;
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this only applies to stock that have not been under the

moke conditions before. Once stock has been- suhjected to

these conditions they die along at different intervals, but

in most cases it takes some considerable length of time,

after being brought to the Valley, for them to get poisoned

sufficiently to cause death.

The sore nose first developed on Staton's ranch in July,

1902. (V. 16, 6345.)

First noticed this sickness in 1902. Staton says he first

saw the sore nose on a horse about one mile from the smel-

ter—the Allen ranch. Next saw two sore nose horses on

Section 8, about two miles from the Washoe smelter, the

Wenger & Bourbinnier horses. (V. 15, 5965.)

The first of this sickness that I noticed on cattle was in.

JunCy about half a mile from the smelter, at the Morrell

Iron mine. The next was on the Callan ranch—the cattle

were scouring and had tucked up bellies; the scour was

black. Staton further testifies that he had one steer among

the cattle at Morrell's and one cow at Callan's. (V. 15,

5966.)

Noticed no serious effect, says Staton, on his cattle until

i/n September, 1902, after moiling them to the lower ranch;

in eight days they began to die. (V. 15, 5967.)

Four days after Staton had these cattle put into this

field of 300 acres, men reported to Staton that the cattle

were starving, which the Court can see, was an impossibil-

ity when feeding, in the month of September, about 126

head, as the testimony shows. Dr. Gardiner saw a similar

bunch of cattle in 1905 on Staton's ranch, and he said they

looked starved.
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Htaton put up these cattle in corral and f(Hl them hay

for a month and shipped them away; a j^reat many were

thin in flesh and were scouring'. (V. 15, 5967.)

Had 55 coicH and 55 caJren in 1901; and from these 55

cows ^iaton onl// (jot ten tire calves, in 1902. (V. 15,

5968.

)

(Note—This shows a great loss in breeding and in

live calves in 1902, after smelter started.)

Bred 19 dry mares in 1901 ; in spring of 1902, got 15

colts. (V. 15, 5969.)

Bred the same mares to the same stallion in 1902 and

only got three colts in 1903. Here tee see the decrease in

breeding, and abortion in stoajy- began. Theg had all bred

ayell before the smelter started. (V. 15-16, 5969-70.)

Montgomery , Deft. Wit., prior to operation of the

Washoe smelter, turned beef steers in Staton's field in

November and left them on pasture for a period of 30 days,

and during the time these cattle were there they lost no

flesh. They weighed in and u'cighed out, and made a gain,

of seven pounds. Cattle in.> mediam condition in the field

at the same tinie nimle a rapid gain; this was in the fall

of 1901; 275 cattle in the field at that time. (V. 16,

5970.)

Here the ccmrt can see the difference in pasturing of

cattle in the Deer Lodge Valley prior to the operation of

the smelter; they did (veil up to December. On the other

hand, after smelter operated, they starved (according to

Deft.) in September. )

Staton says: My cattle and horses were in the INIilk

River country in 1903, excepting a few work horses and
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two milch cows that I kept in the barn. That is, the horses

were kept in the barn and the cows in close corral. (V.

16, 5972.)

Shows Staton's losses in 1902, nine horses and colts died

and 32 cows and calves and yearlings. (V. 17, 6369.)

Station's itemized list of stock, in 1902, shows he had

over 200 head.

We ask the Court to compare the conditions, as given

on Staton's ranch in 1902, rchich the Defendants acknowl-

edge were caused hy smoke; also to further notice that in

1902 they paid to Staton the largest amount of damage

paid to any single individual at that time (|10,487), page

6312, V. 16 of record, besides allowing him 50 tons of hay

;

the^ acknowledged this damage wus caused hy the smelter

to his crops and stock, and they were then icilling to and

did pay the damage. Furthermore , the price was fixed

by their own men, to-tvit: McCleary, Miller and Dr.

Knowles. The Conrt will notice that they paid to Staton

about one-thirtieth of the entire amount paid out at tlwt

time, amd they then settled the claim of every man in the

Valley, amd mmiy claims of men wlw did not reside there.

This settlement, and the ammmt paid to Station, sh-oirs

very plainly that Staton tras one of the UTOrst injured men

in the VaUey in 1902, and, as the record shows, thei/ ad-

mitted his hay a total loss, as they paid for it all and foo/,-

it all except fifty tons.

Now, at this time, they try through insinuations of

counsel in their questioning, to discredit Staton.

First

—

They ask Staton if he had hough f large (jwiiitl

ties of paris green in the fall of 1904.
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Second

—

If he had not starved his oattiv for purposes of

this suit.

Third—// he hud not kept his cuttfe in pastures where

there uxis no feed.

Fourth—// he had not told Post & Johnson of the Big

Hole that he icoiild take cattle over to the Htaton ranrh

and starve them, and muke the defendants pay for them.

Also asked other questions along the same line, many of

which were impeachino- questions. Theji failed in everjj in-

stamee to produce testimony which could in aiti/ irap im-

peach Mr. Htaton. What more natural or reasonable that,

if there is any damage being done by the smelter at this

time, and since the said year 1902, as claimed, that Staton

should have heavy losses, the same as he had in 1902, for

which they paid, station's lands are located close to the

smelter: and he is the only man in the vicinity tluit iras

engaged in the range stock industry in 1904-5. The stock

ran ivith three or four miles of the smelter.

Ralph E. Smith, Deft.'s Wit., says the smoke has killed

or injured the trees on Section 35, Toicnship 4 North.

Ranee 11 West, and is doing so at the present time. This

land, as the record shows, belongs to Station and is his

paisture land. Is there any wonder that Staton's cattle

should look starved when his cattle have to pasture in the

summer time on land where a tree will not live?

The record shows by the testimony of George Parrott.

J. O. Allen, William Evans, Ed Wolfe, W. C. Staton and

others, that the Mill Creek range, before the smoke, sup-

ported 1000 or more cattle and horses, and they did well,

ivhile in 1904 and 1905 Staton's stock, about 200 head, was

the only stock on this range.
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CONDITIONS IN 1903.

Mr. Staton testified : All stock kept on the ranch up

to July 1st, 1903, was kept in the barn and close corrals

only; had work horses and two milch cows. After the

smelter closed on July 1st, he took one horse to experiment

tcith to see if the poison on the grass would irash off, as

it was claimed it would. (V. 16, 5972.) About two weeks

after the smelter closed turned the horse out and in a

couple of weeks he had a sore nose. Staton then put the

horse up; continued this with him off and on until Octo-

ber. I turned him out then and he got fat ; then turned out

the rest. The horses then did fine and Station thought

things were going to be all right. Staton bought cattle

of Wenger that came from Idaho, and turned them out.

Staton did not feed until about January 1st, 1901:. The

stock did well that winter. (V. 16, 5972.)

Only fed 60 tons of hay to that stock, and the hay that

was fed was the hay cut in 1903, when the smelter was not

in operation.

The good condition of Staton's stock, and their doiim

well in the winter of 1903-4 is easily accounted for. First,

the smelter had been closed for a period of some months,

and the poison had been washed from the grasses.

The reason Staton suffered no injury in the fall after the

smelter started is esaily explained in his testimony on

page 5964, V. 16, of the record. He says: Thai in the

spring the smoke goes mostly in a south and southeasterly

direction, and, in the fall, or after Juhj, it goes mostly

doimi the valley or in a northerly direction or away from
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the vicinity of Staton's home ranch, where his testimony

shows his stock was kept that winter.

Now, we ask the Court to carefully note wliat happened

in 1904 and see if the condition of Staton's stock is not^

exactly similar to 1902, as to the time of the year that the

sickness began to appear—time of death of the first (mi-

mals, etc.

Staton states that from October, 1903, to June, 1904,

the stock did well. (V. 16, 5995.)

(Note—Witness here gives the period of time in

which his stock did well—October to June, or eight

months, and by confining it to dates, it shows that

they only did well up to June, after that that his stock

began to sicken is the only logical conclusion to draw
from his statement.)

Staton says his hay crop was injured in May 1904, by

smoke. (V. 16, 6300.)

Put horses on feed in October, 1904. (V. 16, 6368.^

Horses began to get sore nose in the fall of 1904. (V.

16, 6367.)

Witness Staton says "all the horses on his place were

sick in the fall of 1904 ; he put them on feed; some got well

and som^ died. (V. 17, 6377.)

Cattle sick on lower ranch, October, 1904. (V. 17,

6387.)

After the new stack at the Wa.'ihoe smelter was built,

first cow died i^ Octolyer, 1904. (V. 17, 6012.)

(Note—Here we see the sickness appear in Staton's

herd of cattle at about the same season of the year in

1904 as it did in 1902 ; also the deaths begin to occur

at aibout the same time, to-wit : in September of the

year 1902 and in October of 1904, showing that aftcv
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a shut down period it talves more or less time for cat-

tle to die, hut they began to sicken at about the time

that the smoke is the worst in that vicinity and did

die within a greater or less perio<l after the smoke
goes down the valley (or in the fall.) But Staton's

testimony shows that whilst the smoke is not so bad

on his ranch in the fall and winter, it comes there

occasionally at all seasons of the year.

)

Mr. McCartney, Deft.'s Wit., in his testimony, shows

that cattle continue to die for a period of about one year

from the effects of the smoke, even after being remover!

from the vicinity of it, at Great Falls. (Y. 27, 10723.)

Mr. McCartney, Deft.'s Wit., gave the symr>toms of thr-

cattle from Great Falls, affected by smoke from tli;7^

smelter, and the symptoms are about the same as given

by the farmers of the Deer Lodge Valley. On pacvp 10722.

V, 27, Mr. McCartney says they died from trifhiu ftrr)

months to a year after being exposed to the smoke, and his

testimony shows they were removed almost immediatolv

from the vicinity of Great Falls, and thev continued to

die for almost a year after being taken away. (V. 27,

10722.)

Staton's cattle were new stock, and were not suhjecteJ

to the fumes of 1902 and 1003. (V. 16. 5995.)

f>taton's 1902 cattle, which the defendants ackuoirJ-

edged were "smoked" in 1902. cmitinued to die fhroufihoiif

the winter, in the }fi1k Rirer Tnlley: 25 or 30 died fhry<\

(Y. 16, 6013.)

Staton says that range stock at the present time, if

given only the same care as they had prior to 1902. wouM

all be dead in two years. (Y. 16, 6016.)

In the winter of 1904-5, Staton fed these catth' (155,
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about), tliree hundred and fifty tons of hay in the corrals,

and turned them out on May 10th, 1905. (V. 16, 5978.)

In June of 1904 cattle began to sicken, and 51 head

died between October 17, 1904, and October 25, 1905. ( V.

16,5979.)

(Note—The bulk of these cattle were sold to de-

fendants at public auction on October 19th for less

than eight dollars per head. Here we see a loss in

this herd from October to October, one year, of about

33 1-3 per cent—not including aborted calves.)

The defendants, in order to bolster their starvation

theory of the cattle, say that Staton lost no horses out of

30 head.

Staton says he lost 13 horses by smoke and three from

other causes since October, 1904, to the present time, or

March of 1906. (V. 16, 6075.)

All horses on Staton's ranch sick in the fall of 1904-5.

put them up and fed them hay, then some died. (V. 16.

6377.)

When the defendants claim that Staton did not losp nnv

horses during the time he was losing these cattle, thev

misstate the record, and their theory of star^^ation of thesp

cattle, because Staton did not lose horses at the same time,

ncain fails.

This statement by defendants of no loss of horses by

Staton during this period' can be no oversight. Staton

lost in horses over 33 1-3 per cent; imth no aborted rolU

ominted.

(Note—The defendants are careful not to touch on

abortions and failure to breed on thi^ ranch. We call
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the Court's attention to the fact Ihut ^taton'x herd of

cattle icas a 'breecling herd, mid h\x horses the same.)

. BREEDING—DECREASE.

In the fall of 1903, t^tatoii bought 85 cows; these were

cows which had never been iti the Vallei/^ and were bred

outside of the Valley; the following fall weaned 75 head

of calves ; 90 per cetit calf crop in 1904 ; in 1905 got 47

calves, 53 per cent calf crop, in 1905. (V. 16, 5976.)

Staton shows this herd of cattle decreased 14 head dur-

ing one year, or a total loss of all the increase and 14 liead

less than he started u-ith in the fall of 1904. (V. 16.

6012.) >

'

In the fall of 1904 had 168 head.

In the fall of 1905 had 154 head.

Should luwe Iwd under normal conditions 238 head, sJww-

ing a loss from the normal of 84 head, which 84 head es-

timated loss includes abortioms. deaths and failure to

breed, or a 50 per cent loss, in one year, but the defendants

divide this loss into tico years. 1904 and 1905. when th<^

actual period of loss tms about 12 months or one year.

BREEDING OF HORSES.

Bred in 1904, 18 or 20 mares. Got six live colts ; one of

the six died inside of 36 hours. (V. 16, 6362.)

These mares were put up in Octoher or November, 1904

;

a great many of them looked to be in foal, and witness

Staton says there were no colts; believes the colts were

slunk. (V. 16, 6363.)

(Note—Here, again, as in 1903, we have the condi-

tions duplicatefl as to the breeding of the horses.)
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Brod Vl'l mares in 1904; yot 42 colts or 30 per vent.

(V. 17, 6374.)

(KoTE—{Should have had eighty per cent colt crop,

which is about normal.)

Defendants state that the Anaconda Company pur-

chased 99 out of this band of cattle that were dying, and

the record shows that these cattle were put on feed Octo-

ber 19th and kept on feed until in Jwne, 1905_, or about

eight manths.

Dan Thomas, Deft.'s Wit, states, on page 17925, V. 45,

they fed into June; there was green grass when they fed

those cattle hay. Staton's testimony, given on cross-ex-

amination, says that in order to keep cattle and horses

alive in the valley you must feed hay 8 to 10 months in

the year and then you will lose some of them, and this is

how defendants kept Staton's cattle from dying; did not

allow them to pasture imtil in June. The defendants

knew as well as the fanners that that wa<s the only icay

of keeping the cattle from dying, as the hay contains less

arsenic than the grasses. Notwithstanding this excess

feed, the defendants lost some of these cattle bought of

Staton, and we ask the Court to note the number of calves

received from these cows in 1906; they originally howght

33 cows, and up to May 27th 1906, there had been horn 11

calves, or 33 1-3 per cent ( Dr. (lardiner's testimony, Deft.

Wit, V. 40, 15946), and, later, he gives three more, or 14

calves born from 33 cows for 1906

—

less tJuin 50 per cent

for the year.

Defendants state Staton says: Three of which died

shortly after the sale and one milch cow since then. The
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balance of these cattle were kept on his place and sold for

beef to the penitentiary in October, 1906. (V. 54, 21463-

64.)

Staton's testimony shows he lost this one milch cow,

and from the 12 cows he had only got two calves, and his

testimony was omifined to tlie time between April, 15th

and time of his testifying; sold these cattle in October,

1906. (V. 54, 21424.)

The court will note that Staton had 150 cattle Oc-

tober 19th, 1905 (V. 16, 6395) ; sold 128, leaving 22

he did not sell; on page 5979, V. 16, gives two dead

by October 25, leaving 20 head (V. 54, 21408) ; on

April 15th had 16 cattle. The period between March
26th and April 15th, Staton was not allowed to give

any losses, under ruling of the Court (V. 54, 21408.)

On page 21419, V. 54, Staton states one cow died here.

We have 19 head accounted for out of 22; one more
must be added that Dr. Salmon autopsied on first

visit, which was not allowed to be testified to by the

court on account of time, as this cow was killed prior

to close of defendants' case, leaving 20 accounted for

;

still two short, which most certainly died.

As to the care of his stock in 1906, Staton states, out-

side of the six head of horses used as a pasture experi-

ment, he gave his sto^k A No. 1 care, and not, as defend-

ants construe his testimony, no extra care. (V. 54,

21421.)

Staton said, when he saw these cattle begin to fail,

along in October, he got Bielenherg to seel them to the

penitentiary people at |18 a head; could not dispose of

them to amy one else. (V. 54, 21425.)

(Note—The way Staton sold these cattle and the
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price he got, |18 a head, shows what their condition

was.
)

Says that cattle helonglng to Nels Pearsmi died mi his

place during this period. (V. 54, 21420.)

Now, does the above condition as to cattle on Staton's

ranch, from April to October, compare at all with con-

ditions as stated by Defendants? The loss, failure

in increase, mthese 12 cows, is damage stiffieient to deprive

^Staton of all profit, even if he did not lo^e any at all.

As to Dahood's testimony in regard to the feeding of

stock in 1905, being under fed or otherwise, all we ask of

the Court is to read Dahood's testimony which show^ the

bias of the witness as against Staton, a man who had no

trouble with his vegetation from any cause, except poor

seed, bugs, etc. ; who worked Staton's garden in 1905 and

for 12 months' work only had $125, for that period of

work, when he was furnished seed, horse feed and all im-

plements, made about |10 a month and his board, from the

same lands on which Staton testifies he was paid |2000

in gross rent in 1901, or about |1200 clear. The plaintiff

produced A. J. Cole on the sand in rebuttal to show the

feeding of these cattle in 1905, and the Master refused to

allow him to testify, stating that Mr. Staton had already

testified to the feeding of these cattle.

The Court will see, by reading Dahood's testimony the

utter worthlessness of the same, .

Defendants state Staton lost three horses in 1900 out

of 14 head.

Let us see about what Staton lost; what care, and liow

many.
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Staton states that after haymg in 1906 he turned out

six head a^id let them run out continuously up to the time

he testified on rebuttal, or January 15th, 1907, about four

montlis' time, of these sia;; three dead at that time, lost

one that he was keeping in the barn. ( V. 54, 21408.

)

Tioo aborted colts, iieveii head lost a<s against three,

as defendants state. On page 21419, V. 54, states two

died belonging to Nels Pearson, died on his place in 1906.

(V. 54,21419.)

Staton states the gave these six experimental horses

the same care onlj' better than he had given horses for

twenty years prior to the operation of the Washoe Smel-

ter. (V. 54, 21426.)

Outside of these six horses he Imd seven or eight kept

around the ham. Would turn them out a f&w days and

when their noses began to get sore put them up and feed

them. Lost one of these. (V. 54, 21429.)

These six horses were turned out to see exact condi-

tions in the fall of 1906 ; thought they would die when they

were turned out. ISlo one had a hmid on them^ just ran on

the natural feed.

(Note—This horse experiment clearly shows the

condition in the fall of 1906. Six head turned out at

a good season of the year for stock to put on flesh

and four out of six died in four months, or 66 2-3

per cent loss under natural conditions, while under

feeding conditions 12 1-2 per cent loss. But while a

man can keep his stock alive under feeding condi-

tions, they eat more in a year under close feeding tlmn

they can be sold for, that is ordinary stock, such as

the average farmer raises.)
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The sore nose in the horse in the Valley at the present

time is the same as in 1902.

Staton states he is 42 years old ; had handled horses and

cattle all his life; never saw like conditions outside of

Deer Lodge Valley. The symptoms shown by the horses

and cattle in 1904 and 1905 are identically the same as

in 1902. (V. 16, 5980.)

Sore nose not contagious. (V. 16, 5981.)

Staton gives symptoms as seen in the horses. (V. 16,

5983-4.)

(Note—The Court will see by Staton's testimony

that live stock are stunted and are not in normal

condition.

)

The Defendants state Staton's auction sale was fraudu-

lent. The Court can see by Staton's testimony on page

6035, V. 16, where the sale was advertised from sio) iveeks

to two months in sId different neicspapers, m icell as

numbers of posters in Powell, Deer Lodge and Beaver-

head counties; no evidence in this record of any fraud of

any kind or character.

The evidence of Staton shows his cattle and horses had

the use of a range which prior to 1902 supported 1000

head of stock. In addition to this range Staton owns and

has under lease over 3000 acres of land.

The testimony shows these stock had free access to this

range in the summer, and were put into Staton's hay fields

after haying ; were fed an average of 2 1-4 tons of hay to

the head in the winter of 1904-5, while the largest amount

of hay given by any witness, states that it was necessary

to feed stock cattle prior to the Washoe Smelter was 1 1-2
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tons per head. And Hamner, Deft. Wit., states he has

wintered cattle in the Valley on 300 pounds to the head.

The only way possible Staton could have starved cattle

was to have penned them up where they could get no

food.

While most of Staton's losses were between Oct., 1904,

and Oct., 1905, that is as to numbers, Staton's percent of

loss in 1906 was as great as in 1901-1905. The defendants'

counsel quote Dahood again, as to the non-feeding of these

cattle, and cut worms, bad seed, and frost as the cause of

the failure of the gardent. Will simply say here as to

Dahood that the record shows he was born in Syria, 25

years of age, came to United States in October, 1900. (V.

28, 10856.) First gardening he ever done was in 1902 in

the fall, only five iceeks, still with this limited experience

of fire loeeks in 1902 he i.s (rilling and does sirear that

the garden on ^tato-n's ranch in 1902 was fine, when the

Defendants themselves admitted and paid for the damage

dane that year. This man is evidently testifying to things

he is not qualified to testify to; and as he clearly shows

his bias and prejudice, especially toward Mr. Staton.

Defendants state Staton's losses were confined prin-

cipally to this band of cattle, and to this period. The only

conclusion that can be reached is that these cattle were

neglected and starved.

(Note—The Court will see how unfairly defend-

ants state Staton's losses, and the only logical

conclusion after all the facts a.s to this stock are taken

into consideration, is that these cattle and horses in

1904-5-6, r/.s' all sympto-ms are the same. Died about

the same ratio r/.s in 1002. which vear the defendants
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admit (1902) smelter poisoning and paid for the

damage done, and as all these cattle of Staton's were

cattle which had not been in the valley in 1902 or

during the period of short stacks.

They clearly demonstrate the poisoning by smelter

fumes at the present time, ^taton's hay and grasses

all cwrry arsenic, the animal tissue of horses and cat-

tle from this herd of stoeJx, sJiow arsenic, and although

the Defendants had bought 100 of the Staton cattle,

some of which died and some were killed, they care-

fully avoided putting in any chamical evidence of the

tissues of these animals.

)

Defendants state some of Mr. Staton's extravagant

claims are shown by the figures he gives regarding his

ranch. He claims that the ranch would net him |8000 a

year.

Staton makes the following statement (page 6030, V.

16) : "My ranch, stocked as it was with live stock, and

the condition it was in, in the fall of 1904 (and undam-

aged), I could make |10,000 a year profit; that is includ-

ing the ranch and stock. On page 6070 Staton states the

above applied to all the Staton ranches, which would in-

clude his father's. States on page 6070, Y. 16, that his

individual ranch would pay .fSOOO. Now let us see about

this absurd statement, as Defendants call it.

First—Staton's testimony shows that he has 2640 acres

of land and a state lease on 640 acres more; he has 560

acres in cultivation, that he has (V. 6, 638) 470 acres of

hay land, and about 90 acres of farming land. About 40

acres of the 90 is first-class garden land.

Staton's testimony shows about 200 head of live stock

on this ranch in the fall of 1904, among which live stock

are two fine stallions, which he stood ofr public service.
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and his testimony sliows in 1904 bred the limit, or 122

mares, to these horses.

The above shows what property JStaton had in the fall

of 1904, and Staton does not state that prior to that time

he made |8000 a year. But Staton is like every other far-

mer who goes on to raw land to make a home; he starts

first on a small scale, or as fc^taton did, on 160 acres of

land, and for the first few years his income is not large,

but if the farmer and live stock man is frugal, he gen-

erally increases his income as he grows older and acquires

more property. Staton's testimony shows he had in-

creased his laud holdings from 160 acied in 1884 to 2640

acres in 1901, the year he bought the last land, and as

his land holdings increased he increased his live stock.

On page 6239-40, V. 16

:

Sold 300 tons of hay at a profit of 18.50 |2550.00

Sold 120 tons of hay at a profit of |5.00 600.00

Sold 100 tons of hay at a profit of |8.50 850.00

Fed 50 tons of hay at a profit of |6.00 300.00

Profit on 570 tons .f4300.00

This hay was cut on Staton's lower ranch of 300 a<ires in

the year of 1903 or the year the •smelter elo\sed. Made a

profit of 12000 on 40 acres of potatoes in 1903, about the

average profit on potatoes ; here we have a profit of |6300

in 1903 from 340 acres of laud. If we add to this |6300

the 1700 a year for pasturage of stock (V. 16, 5972.)

( Staton states at a low estimate he made |700 a year from

his pasture from 1898 up to 1902.) Here we have |7000

profit, and we have not touched tJie profit on 200 lieuil of
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stock or the profit frvm the Jiat/ amd crops on 220 acres on

the home ranch except the potatoes. This upper ranch,

or home ranch, out in 1905 close to 300 tons of hay.

Staton states his gardens in the spring of 1903 (page

6022, V. 16), were practically destroyed in 1903 (V. 16,

6235. ) Staton states did not get enough from his gardens

in 1903 to pay for seed and weeding; total loss as to profit

on his garden from the in 1903 ; 1903 is the only year since

the operation of the smelter which Staton has been able to

sell his hay and for this hay did not get any greater price

than he had been receiving prior to 1902.

Let us take the profit on 200 head of stock, including the

service fee of his stallions, would not $2000 a year profit

on these be a fair estimate on that, or |10 a head average

on cattle and horses, and we have |9000 profit, with the

garden land and hay on tlie Iwme raneh still to ineludef

This ranch, shown by the testimony, in 1905 cut about

290 tons of hay (say with this hay we fed the stock) and

still the garden profit to be included, which is the most

profitable crop (about |50 an acre in Montana.) Esti-

mated 20 acres would give |1000 a year more, or a total of

110,000 a year. Cut the tvhole estitmite 20 per cent and

i/on still have |8000 a year, which is not an extra profit for

a ranch situated and farmed, as this is.

Defendants state this piece of land and improvement?:

cost him less than |19,000. This is an unfair statement,

as the Defendants only include the price of the land on-

f/inally, and fencing and main ditches, buildings, etc., and

this |19,000 does not include the actual improvement of

the land itself. Staton's estimate of flO an acre for seed-
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in(j to gra^s icoiihl incnaac this 14700. And improve-

ments to this farm land on about 40 acres on which Staton

has spent a large amount on, in extra fertilization, they

entirely overlook.

Defendants state that Staton put every dollar back into

the ground until 1902 (V. 16, 6190), and states he was

never out of debt (V. 16, 6208) until before Jan. 1st, 1902,

and yet with a profit of |8000 a year, every dollar of which

was put back into the ranch, he was unable to pay the cost

of 119,000.

The Defendants' counsel again tries to mislead the

Court by the above statement. Staton at no

time made the statement that prior to 1902 he was mak-

ing 18000 a year clear. But specifically confines that

amount to the year of 1904 . If the ranch and stock was

not damaged by smoke he states he could make that

amount if conditions were normal, Staton. on page 6096.

V. 16, states he put fll.OOO into the stock and ranch since

the smoke trouble of 1902, but up to 1901 Staton's land

holdings increased to 2640 acres. He had that amount of

land in 1901, and it is absurd for the counsel for the De-

fense to advance any such theory as they have that Staton

claims in his testimony he was putting $8000 a year into

the ranch prior to, or even after 1902, and instead of Sta-

ton's statements being unfair and untrue, that is only a

theory of Defendants' counsel. Staton never made the

statement even by inference that he was putting in .*800'>

every year. As to Staton being in debt, he states on pa-jo

6207, V. 16, that he never was in debt on this ranch mnv<^

than he could pay off with one crop. Staton states: Tn
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the fall of 1902 my hay crop alone, if 1 could have sold it

at the marlict price, icoiild hare paid every dollar I oic<id in

the world, and I would have had |3,000 Icft^ and the same

is true at the present time.

Does this show a serious condition of indebtedness, and

Avhen the defense gave Staton's admission he was in debt,

why not give all he said, not split it up, so as to try and

convey something different from what the witness's tes-

timony shows as a whole?

We believe the Court will see, when having examinefl

Staton's testimony, it is Defendants' counsel who is un-

fair to Staton, and they are the ones who make the false

and absurd statements and not Mr. Staton. Staton's tes-

timony stands 'ancoirrta\dicted in this record on every point.

In giving his profits on hay in 1903, he f/are the parficx

he sold to and irhere sold, so that they could have heen

ea^sily checked. Defendants' counsel in stating Staton

put every dollar back into the ranch, made no allowa^icr

or deduction from his profits on the ranch for the maiu-

tainance of his family, which must of necessity have been

something.

Tf the Court will examine Staton's cross-examination

as to dates of buying more land, and improving the samo,

he will see Staton was steadily improving in a financial

way. The Defendants did attempt through one witness,

Mr. Jesse Miller, to account in a way for ^tatofi^9 i^mprove-

ments im a financial condition by stating it was his belief

that Staton took the bankruptcy law. But gave it onlv

as his belief. Staton stated on rebuttal that the mnv who

made the statement that he ever took the bankruptcy la^v
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swore falsely, but the only way the defense had to attack

this man's testimony they have used; and that is, by the

unfair and absurd statement of the counsel for the de-

fense.

Defendants state Pat Lappin has a good sized ranch

within a mile or so of the smelter; did not appear on the

case in chief, but was called in rebuttal.

(Note—There again Defendants are stating things

which are not in the record.)

Lappin's ranch consists of 160 acres, one of the smallest

in the valley. (See map Defendant Exhibit); less than

half of which is susceptible of cultivation. Defendant

criticizes the fact that Mr. Lappin was not on in direct.

Mr. Lappin was in the valley and was subject to call of the

defendants. Whi/ did they not call him? Conditions in

the vicinity of Mr. Lappin's ranch were testified to by

W. H. Allen and W. C. Staton, whose ranches adjoin Lap-

pin's.

Section sixteen (.16) or the Defendants' experimental

farm, adjoins Lappin, and although Mr. Kelley, Defend-

ant's counsel, promised to show by Jesse Miller that they

would show the results on that and other farms of tlio

defendant companies, nothing was shown as to the results

of this farming on defendant's property. The principal

defense of the defendants as to the vegetation of the val-

ley farms is that the farmers of the valley failed to farm

to suit the defense, and evidently the defendants also

failed to farm to f<mt themf^plrea,, as all the record of the

sales from the defendant's farming property is a few tons

of hay sold to John French and about 100 100 tons sold to
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themselves at the smelter, and 17 calves, from over 17

sections of land which they were operating themselves,

and no record of a sale from any lands on which they have

tenants. Evidently under these faces the farmers of the

valley know better how to farm for a profit than the smelt-

ing companies.

Mr. Lappin states his crops were not as good in 190()

as in 1905. (V. 54, 21180.)

Defense criticizes the above statement, doubtless for

the reason that Mr. Lappin does not give the productions

for both years in tons or in dollars and cents.

Defendant's ranch adjoins Lappin's and if Mr. Lappin

was not stating the truth lohy did they not call as a wit-

ness some of the employes who have been working near

Lappin's ranch to dispute Lappin?

Lappin's testimony is undisputed in this record.

Defendants state Lappin sold all of his 1905 hay

at 112.00 a ton in Anaconda. (V. 54, 21182.)

Page 21181, V. 54. Lappin's hay, principally Timotliv

and clover, sold for |12.00 a ton. Thos. Parker, west of

Anaconda, received .|15.00 for the same class of hny in

1905, shoirinr/ |3.00 a ton decrease in Lappings hay from

tJie normal.

Page 21182, V. 54, Lappin states he raised some garden

truck in 1906 (V. 54, 21183), which consisted of rutahac/es,

carrots, parsnips, onions and beets. The Court will note

that every vegetable given by Mr. Lappin is cultivated for

the root; no cabbage, cauliflower . lettace, spinaeli , parsley,

rhnharb, or any crop which is grown for the top is not

mentioned by Mr. Lappin., and the defendant's counsel
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aj^aiii enlarges and draws on their imagination, and calls

Mr. Lappin's crop a hircjc garden, when in fact it was not

a garden at all, only the common root crops grown by most

every farmer in any country.

Defendants state Lappin practically told the Court

nothing about his place, except that he was getting good

prices for his products, and the presumptions, of course,

is that he had good crops.

The above statement is another of the opinions of coun-

sel for defendant. The record shows as follows:

The condition of my live stock is bad. (V. 54, 21179.)

Their condition at this time, about the same as in 1902.

(V. 54, 21189.)

They are falling off and getting poor and worthless.

(V. 54, 21180.)

The crop },s faUlny awai/: not as yood in 1900 (/.s ///

1905.

Lappin lost three head of stock out of eleven since April

15, 1906, to date. ( V. 54, 21179.

)

Had stock posted and examined ; these I did not count.

(V. 54,21171.)

The Court will see the analysis of the tissues of animals

from Lappin's ranch. (Harkin's and Swain's testimnny.

)

Lappin's stock has been failing ever since the erection of

the smoke stack.

In summing up Lappin's testimony the counsel for de-

fense carefully avoid any mention of Lappin's stock losstv>

or conditions of his stock, and as stated by Morgan Evans,

"the stock on a man's farm is the thermometer by which

he judges his vegetation."
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Lappin states (Y. 51, 21182) potato crop is getting less

and less ; less in 1906 than in 1905. Sold some h<M/ in 1906

for 113.00. Parker, icest of Anaconda, in 1906 -sohl for

118.00 hay of same class, showing a difference of fS.OO

a ton afs againM valley hay (V. 54, 21184-5) ; some days

we sell our hay and some days we don't ; some days we had

to bring it home. Has 1906 hay yet unsold, Jan. 1907.

(Note—Showing Lappin has not ready sale for this

hay at even |5.00 a ton less than Parker gets)

Lappin states if it was not for the smoke his crops loould

have been better. (V. 54, 21185.)

All the animals on his place are sick. (V. 54, 21188.)

Lappin states he knew his animals were smoked with-

out any one telling him. A wooden man would know. (V.

54, 21189.)

Lappin states he gives his stock better care than he ever

did; keep them np: feeds hay and bran and tries to keep

them alive all he can. (Y. 54, 21189.)

Defendants quote Mr. Bigrass as supporting his

family on a garden of 12 acres, and this place adjoins

Staton on Willow Creek. (Y. 54, 21192-21194.)

Mr. Bigrass' testimony (Y. 54, 21193) shows his familv

consists of wife and two children, one of which works in

the garden.

Is it very strange that a man can make a living on 12

acres of garden, when all the work is done by himself nn*l

family, or in other words, make hoard and clothes?

Defendants quote Bigrass as stating he lost three horses

in the latter part of 1906 (Y. 54, 2119.) On cross-examin-

ation it develops he lost only one in 1906, and two pre-
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viously, one a thirty year old horse and one a thirty year

old horse that he bought from Statou that had a sore baek

(V. 54, 21197), and one he killed on account of its aii,e

(V. 54,21197.)

The statement of the defendants as to Digrams' hor.^i*

loss taken as a whole is entirely different from whut tli''

testimony shows, and does show as follows:

Bigrwss had four horses in 1906. Three died. (V. 54,

21191.)

BigrU'Ss had one horse and bought one and lost three

inside of two years. (V. 54, 21194.)

The three I lost I bought inside of the hiM tiro f/ears.

TJw horse I bought from Staton died in 1905. (V. 54,

21195.)
"

!

(Note—Not a thing in the record as to this horse

being 30 years old that was bought of Staton. This

horse died in 1905, a<nd was not inehided in Bigrass'

loss of three head in 1906, even if a horse has a sore

back, and we are unable to find any such statement in

the record.)

(Note—One of the horses he got from Edwards
was 28 or 30 years old, and Mr. Edwards, while on

the stand, called her "Bessie." This is the only horse

Bigrass had that was of an age sufficient to inter-

fere with its usefulness, and Mr. Bigrass states on

page 21197, V. 54, that he destroyed her on account

of her age, in 1906.

)

A pony or a small horse belonging to the girl died in

April, 1906, six or seven years old. (Y. 54, 21197.)

The next one lost was "Bessie," or the old horse that h«»

killed. This was the old one, the one that was 28 or :*()

years old. Had not worked her for over a year. (V. 54,

21197.)
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"Johuey," or the next one died in the fall of 1906. He

worked him up to the day he died. Died in the barn. Fed

him hay, oats and some bran. He was about 12 years old.

(V. 54, 21198.)

Horses got poorer amd poorer in the stable, and I turned

them on grass and they got poorer and poorer. (V. 54,

21197-8.)

Fed Valley hay; bought some of it from Staton. (V.

54,21197-8.)

The Court can see by the above quoted testimony that

Bigrass lost three horses in 1906, two of them good horses,

and one he killed, and the Staton horse loas not one of

these three, nor was his age given at thirty years ; no age

was given for this horse, and he died in 1905. And Mr.

Bigrass' testimony shows he lost four of the five horses

in two years, three of which he lost between April, 1906,

and January, 1907.

Loss of normal horses, 50 per cent.

Loss of all horses, 75 per cent.

Has one horse left.

Not a meniher of the Fwruicrs' Association. (V. 54,

21199.)

Defendants quote J. O. Allen as having

a ranch on Mill Creek, near the Smelter, appearing first

on rebuttal and testifies to losing tw^o horses in 1906 and

spoke about his crops not being as good as in former year<§

(V. 54, 21175-21167), and has no trouble selling his hay

for $12.00 a ton. Makes no complaint as to his crops and

gives no figures.

To show the unfairness of the above statement we give

Allen's actual testimony.
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My crops are not ds good as in previous yeo/rs. ( V. 54,

21167.)

My stock that I had on the ranch in 1906 did not do

good. (V. 54, 21167.)

/ had five horses and four cows on the ranch in 1906.

Lost two horses in December^ 1906. (V. 54, 21167.)

(Note—The Master would not allow any testimony

on rebuttal to sock losses prior to April 15, 1906.

Allen's loss of stock in 1906 about 22 per cent, includ-

ing all stock or 40 per cent on Jwrses alone.)

These horses that died in December of 1906 were brought

from the Big Hole in July. (V. 54, 21171.)

Two-thirds less stock in the valley at present than in

1902. (V. 54, 21170.)

In the neighborhood of my ranch in 1900 was 1000 head

and gives the owners. (V. 54, 21172.)

My place is right on the range. ( V. 54, 21174.

)

There has been no fencing done on the Mill Creek range

since 1902. (V. 54, 21176.)

Range there at the present time good. No stock on this

range at all. I keep my stock in French Gulch, because

I cannot keep them in the Deer Lodge Valley. (V. 54,

21178.)

(Note—Allen's testimony shows that he cannot

keep stock in the Deer Lodge Valley, and has to keep

them in French Gulch. The range, that is the Mill

Creek ranee, which used to suppor 1,000 head of stock

in 1900, now has no stock on it at all. No fencing has

been done on this range since 1902, and notwithtsand-

ing the fact that Allen's ranch lies adjoining this

open range he has to take his cattle to French Gulch,

20 miles away, in order to protect them from the
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smelter fumes. He shows a loss of the stock he did

keep there in 1906, from April 15, to January, 1907,

of 40 per cent, which loss is of work horses. States

his crop is not as good. He gets |12.00 a ton, which is

|6.00 (/ ton less for Jils tiniothij and clover tha>n\

Parker, west of Anaconda, gets, and about the same

amount less than timothy and clover hay is bringing,

shipped in from outside points.

Price of outside hay, timothy and clover, in Ana-

conda is |16.80 a ton in car lots, and cost at Bozeman,

fll.OO a ton on the car f. o. b. Bozeman in 1906. V.

32, 12593) Conyne's testimony, Deft. Wit. The rec-

ord shows no prices for outside hay after July 1, 1906,

so we take the nearest date. // Allen's testinwnij

shoivs no complwint a<s tO' conditions in the valley in

his vicinitii, we don't understand the FJnf/lisJi lan-

guage.
)

The above references a.s given hy Defendants to the tes-

timomy of the mltn esses for complainant show that in no

single instance have they given the testimony fairly or ac-

cording to the Record, and the actual testimony of these

men, as given in the record is as much different from what

the defendants attempt to show as day from niglit.

And instead of the farmers having received good crops

and small stock losses and farmed with as good results as

they ever had, their testimony shows they have been get-

ting less and less crops each year, and their stock is de-

creasing in number each year until they are practically

out of stock raising business.

All the farmers in the Mill Creek and Warm Springs

Sections of the Valley luwe entirely ceased to raise any

stock on account of the death, abortions and failure to

breed.

Thomas, Defendant's witness, states there is no stock
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Oil Warm Springs Creek at the present time, onlij a couple

of dairies, (17998), V. 46.) The testimony of all the wit-

nesses for complainant show no stock on the Mill Creek

region in 1906, and althotirjJi the defendants had large

numhers of stock in the Deer Lodge Valleg in 1906, they

allmced none of them to pa^sture on this range, where the

testimony shows an entire destruction of the live stock in-

dustry.

Mr. McCartney counted all the stock on all of the

ranches of the Farmers' Association and the number lie

found was as follou'ss

A total of 1382 head of stock, number of cattle 3581, but

among all the cattle only reports seeing 28 calves, and no

colts mentioned among 801 horses. Sheep given as 5400;

4000 belonging to Geo. Johnson and 1400 l)elonging to

Jerry Ryan. From these 3581 cattle must be taken the

66 heard of steers on Frust Ranch and 205 cattle on the

Jacobson Ranch, total 271 cattle to be deducted from 3581

leaves 3310 head of cattle on the ranches of the Farmers'

Association. This 3310 head are a total of all cattle in-

cluding all classes—milk cows, calves, beef steers and

range stock.

Prior to the operation of the Washoe Smelter the

ranches of X. J. Bielenberg, Elliott, Quinlan ranch, Will-

iams Estate, kept more stock cattle than McCartney found

on all the ranches of the farmers' association.

Bielenberg, (Y. 12, 4413,) as high as 1,500 cattle. Elliott,

(V. 11, 4322.) 519 cattle. Williams Estate (V. 16, 6326),

Staton testimony, 400. Quinlan (V. 7, 2645), 700 cattle.

Total, 3119 cattle.
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On page 2645, V. 1, H. J. Quinlan states the Quinlan's

Estate which belonged to Juo. Quinlaii and the father of

H. J. Quinlan, divided their cattle in 1902, and Mrs. Quin-

lan's share was one half, 350 head, so we take TOO cattle

as the total in 1902, on these ranches prior to 1902,

McCarthy's testimony shows over 300 milch cows in this

3310 head, so we find oti four ranches immediately prior

to 1902 more cattle tJuin McCartney finds on all the Farmr

ers' Association raiiches, and still the defendants would

try and make the Court believe the Farmers of the valley

are conducting their stock business with as good results

as they did prior to 1902.

The Court will further notice by the testimony of Mc-

Cartney, Defendant's Witness, on pages 10669, V. 27,

Bielenberg had 550 cattle, page 10672, V. 27, Elliott 321

cattle; total on these ranches, 871 cattle or I/4 of all tlw

cattle mi all the ranches of the Farmers' Association is

found on two ranches. And on the Bielenberg ranch, Mr.

Bielenberg's testimony shows on page 4412, Y. 12, that all

of these cattle, except 40 head which he now has, he has

bought within the last three montlis, (March 1, 1906), so

even this 550 head does not belong there but are cattle

just bought, and as Bielenberg states on page 4434, V. 12,

he does not breed any more.

Quintan's testimony shons all their stock taken out of

the Valley; and William J. Even's and J. 0. Allen's sJww

the same.

Day, Defendants' Witness, shows the same; Ryan's the

same; Staton sold out and quit; William's Estate shows

no cattle. In fact, every witness for the complainant shows
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they luive no stovk in voinpurison to what thcij hml prior

to 1902, and every witness for the complainant also shows

the decrease in crops, but none for the defense nhoir an in-

crease except Thonma Parker, west of Anaconda, and when

the Counsel for the defense states the testimony shows the

Farmers of the Valley are conducting their farming and

stock raising business with as good success as they ever

had, they are stating only their conclusions, and not wJiar

the record sliows, hut the record does show that the farm-

ers of the Valley in the iSnioke Zone, are conducting their

business «/ Httle or no profit, and the record further shows

that many of the ranches have no crops harvested at (///,

and on many more only a partial crop cut, and numbers of

the Farmers, men who have lived there for years prior to

the erection of the Washoe Smelter, have left the Valley.

The defendants Counsel in selecting the witnesses of thi^

complainants to the number of twenty-four, overlooked

K. D. Smith, Angus Smith, Ed. Wolf, Bart Para, Frank

Threlkeld, Eph Staffenson, Harvey Showers, and B.

Howells, who live and oivn property in the immediate

'Vicinity of the Bliss Ranch. We also call the Court's at-

tention to the testimony of Dan Thomas, I'red Hengell,

and Chris Jorgensen, defendants witnesses, who live on,

and own property on Warm Springs Creek, and in the im-

mediate vicinity of the Bliss Ranch. Hengell has four or

five head of stock; Thomas sold what few he had and

buys hay to feed his horses; Jergensen sold most of liis

stock.

The testimony of all of these men irho live iu the vicin-

ity of the Bliss Ranch shnirs a total destruction of the
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raising of live stock. All of the stock that is there now is

a few work horses and dairy cows.

K. D. Smith's testimony shows that there is not VL'
<^>^

the dairy cows on Warm Springs that there was prior to

1902, which shows the dairy industry has decreased to that

extent.

The defendants state, without a doubt, the plaintiff has

selected men to testify who have sustained the largest

stock losses. The Court will see by the testimony of the

witnesses for complainant that many of tJicm trcre not

engaged in, the stoek indiistri/, or had cw flive stock in

1904, 1905 and 1906, and the witnesses wci^e so called an

to cover all portions of the Yallcij, and all conditions of

that part lying in the ^moke Zone.

Defendants continually quote the per cent of stock

losses in Montana, and they include Colorado, and state the

per cent of losses given by Dr. Gardiner is the normal loss

of horses in Montana, or a loss of 10%, and in order to

show that the loss in horses in the Deer Lodge Valley is

not greater than 10%, Dr. Gardiner states it on informa-

tion which he claims was given him by the following men,

who belong to the Farmers' Association, to-wit

:

No Hohses. Died. %of Deaths

Jones, Jno. E 9 3 33 1-3

Evans, Wm. M 7

Parrott, Geo 31 6 19

Boland, Thos 5 2 40

Stephens, Wm 12

Bielenberg, N. J 92 7 7.6

Notstine, B. F 14 (1904) 4 16



—1700—

25 (1905) 2 8

Watson Bros 23 2 9

Ryan, Jerry 17

Schwend, C. E 28 8 29

Bennett, Jas 9

Elliott, Y 6

Norten, Mary A 50 5 10

338 39

A loss of 112%.

Dr. Gardiner was questioned as to the lo.ssrs of orvr 00

memhers of the Farmers' Association, in regard to their

horse and cattle loss, mid could onJij give the above mun-

ber on horse loss, or 13 out of the 107 memhers, and there

is not any testimony in this record to show that the above

is correct, mi hearsay, and he bases his estimate of the per

cent of loss of horses in the Smoke Zone on 13 out of 107,

or takes the statement of about 12% of the farmers and

applies it to 100 per cent. In order to be able to give any

accurate data he should have given, at least, 50% of the

men instead of 12%. And Dr. Gardiner in his estimates

carefully avoids the Warm Springs Creek, and the Mill

Creek part of the Deer Lodge Valley.

Dr. Gardiner states on page 16895, V. 43, that the table

of losses given above was for the twelve months preceding,

August, 1906, or the time he was on the stand, and states

on page 16896, V. 43, he inade no attempt to make a record

of the cattle^ and also states it is impossible on the infor-

mation he obtained.

Dr. Gardiner's attempt to show that the loss of horses
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in the Valle}^, is normal by the limited number of 13 men,

is worthless and absurd. He has failed to give a great

many of tlie heavy h)ser8 of horses during this period, to-

wit: B. Para, W. C. Staton, Jno. Karlock, Mr. Malinak,

Morgan Evans, Eph Staffenson, P. P. Roberts, and Chas.

Jones. Dr. Gardiner, doubtless, takes the horse loss as an

illustration for the reason that only a very feio horses are

left in the Valley^ and what few the farmers have aiT

mostly icork horses, and are kept in barns, and corrals, and

not allowed to pasture, but wherever you find a breeding

herd of horses in the valley you will find a large percentage

of deaths and failure to breed.

Every man on the stand for complainant in the vicin-

ity' of the Bliss Ranch or in the vicinity of Section 16, or

Mill Creek, show a great per cent of loss in his horses. The

total number of horses as counted by defendants witness,

McCartney, /« 801 on all of the ranches of the Farmers'

Association, or an average of less than eight head to the

ranch, while the average amount of land for each man,

owned by the Farmers'' Association is 500 acres, and Mc-

Cartney is the onl}' man on the stand who made a com-

plete count of the horses and cattle on the ranches of the

P^'armers association, it must be taken as being about cor-

rect, and these figures show only about eight horses for

every 500 acres of improved farming lo/nds.

Does not the above figures show an almost complete

destruction of the horse industry?

This 55,000 acres, as given by Staton and Bielenberg

does not include any range land, but is the amount of en-

closed farming and pasture lands, and further shows an-

other fact that most of these horses are work horses, and
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must necessarily he given extra care over range stock on

account of their value and the ivork tluit is required of^

them,.

The above figures will doubtless explain to the Court

why Dr. Gardiner took horses to illustrate stock losses in

the Deer Lodge Valley.

Dr. Gardiner's, 13 men, bred 62 mares and got 32 colts,

about 50% of 30% under normal. His death loss of 10%

is 7% more than that given hy Dr. Knowles, icho states his

information tea's obtained during the 12 yenrs he icus State

Veterina/rimi of the State of Montana, a man who was

gathering statistics on this matter ichen Dr. Gardiner was

a boy in Canada. Mr. Nick Bielenherg, a man who has been

in the stock business for 40 years, and who states he has

handled hundreds of thousands of head of stock, gives the

stock loss in Montana at 3%, while Dr. Gardiner s experi-

ence up to the time he went on the stand in this case was

limited to about 250 head, for a period of one year, a}id on

this limited experience and knowledge of stock in Montana,

he will state 10% a normal loss in horses in a breediaig

community. Ten per cent niight be a normal loss in cities

where no breding is done.

If the theory of the defense was correct, take a herd of

horses, 100 head of horses, mares, colts, of all ages and

geldings, a breeding herd such as is found on a ranch or

range, and keep it for five years, under the figures of a 10%

loss and a 60% colt crop, allowing 25% of the entire band

of horses to be mares of a breedable age (which is over

average), and what is the result? If he had not sold a

horse at the end of five years, he would have only abortt

126 or a net increase of 26%? in five years, 5^4% increase a
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year, taking into consideration the feed and care required

for this number of horses for five years, and average the

keep of these horses at flO.OO a year, and see what the

extra 26 head has cost the horse raiser—15,000.00 or about

1200.00 a head—Under the figures of births and losses

given by the defense tliere would not be a horse left in the

United States in 50 years, unless every mare born was

used for breeding purposes, and bred continuously.

Now take the complainant witness estimates, 3% loss

and 80% colt crop, what does it show? At the end of five

years he has about 210 head, if he has not sold a horse. Is

not the last more reasonable—an increase in a breeding

herd of 20% instead of 5i/4%? Under defendants figures

SVi/o would be all a man would get on his investment if

it cost him nothing for feed and care, while under com-

plainants figures, allow 10% for feed and care, and it can-

not be done for less) and we have 10% profit left.

VVhich statement is the most reasonable?

Let us take another illustration

:

Start a man in the horse business and give him 50 mares

to start with, under 10% loss and 60% breeding. Let him

keep every mare colt ; sell his geldings at four years of age,

and as soon as a mare gets to be four years old add her to

his breeding mares, and what has he at the end of ten years

—about 47 mares suitable to breed—allowing 1/2 of the

colts born to be mares and 14 horse colts, and at the end of

15 years he ivould have, under these same conditions, only

60 mares of hreedable age, or an increase of 10 breedahle

mares in 15 years or an increase of less than wie breedahle

mare a year from 50 snares that he started with, and to
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have this amount he must not have sold a care colt in 15

years.

Defendants Witness, Dr. Gardiner, gives 10% loss and

60% colt crop normal for Montana. If these were normal

conditions, every mare born would have to be kept and

bred every year or the horse industry of Montana would be

a thing of the past in a few years.

The losses in the Deer Lodge Valley exceed 10% i)i

deaths, and the breeding is not 40% and the total nuniber

of horses belonging to the Farmers' Association of Deer

Lodge Valley as counted and given in the record by de-

fendants witness, McCartney, show only 801 horses of all

kinds, or an average of one horse to every 65 acres of land

owned and fenced in the Deer Lodge Valley.

Staton's horse losses shows in one year, from January,

1905, to March, 1906, a loss of 16 out of 30 head, over 50%.

Bred same year 20 mares, got 6 colts. 30% colt crop. (V.

16,6362.)

Staton's testimony show on page 6374, V. 16, he bred 122

mares in Deer Lodge Valley and vicinity and only got 42

colts, and many of the colts he got were from mares kept

in Anaconda, which were not allowed to graze.

Staton's testimony shows the only two stallions that

stood for puhlic service in the Valley in 1894, was shourn

by this record, and the per cent of mares bred that foaled

was 34.4, less than i/^ of the normal. Staton's testimony

shows he bred 100 head for parties in the valley and vicin-

ity.

Staton states mares should have at least 75% to 85% of

colts. (V. 17,6376.)

Staton has quit standing his horses in the Deer Lodg<^
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Valley on account of the mares failing to breed. On page

6362, V. 16, Staton states you cannot get enough colts in

the Deer Lodge Valley to pay for the horses oats.

(Note—Here we see the only man mho kept stal-

lions for public service in the Valley, and who was
compelled to send them away, although Station states

he bred the limit to his two' horses for the season of

1904, or 122 mares to two stallions. He did not send

them away because there were not mares to be bred,

or because he could not get suflflcient mares for his

stallions, but because the mares would not breed.

)

The following excerpts in the testimony in regard to the

number of cattle and horses and their condition prior to,

and since the erection of the Washoe Smelter, will doubt-

less give the Court a very clear idea of the situation in

the Deer Lodge Vally.

ANGUS SMITH, Comp. Wit., page 643, V. 2e prior to the

erection of the Washoe Smelter, the condition of the cat-

tle was good.

Smith states, most of my cattle got sick and died on mo

in the fall of 1902 ; cows aborted their calves. (V. 2, 647.

)

Quit the business and left the ranch. Some of my horses

died and I sold some. (V. 2, 650.)

On page 641 Smith states he has lived on this ranch for

thirteen years, prior to 1902.

I might have lost three or four horses and six or eight

cattle in seven or eight years time. I kept a dairy prior

to 1902. Kept as high as 140 head of cattle, besides some

young stock. (V. 2, 651.)

. ./ lost 37 calves out of 40 cows in the fall and winter of

1903 and 1904. I lost four cows. Left the ranch in Sep-

tember, IdOL (V. 2, 652.)
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(Note—The Court will notice that this loss of

Smith's was ivithin the period of twelve months or be-

tween September of 1903 and September of 1901.

When he left the ranch his losses show almost a total

loss of calves and 10% of grown cattle.)

KENNETH D. SMITH, Comp. Wit.

:

Kenneth D. Smith moved to his ranch in 1898, or the K.

D. Smith place. (V. 2, 7685.)

There was no sickness among the live stock, cattle or

horses, of the Deer Lodge Valley prior to 1902.

Prior to 1902 no percentage to speak of by abortions.

(V. 3, 769.)

First cow died the latter part of September, 1902, and

up to the 20th of January, 22 cows died, five or six colts,

and four or five horses. ( V. 3, 774.

)

Moved this stock to Jefferson County; all that died of

this stock after being moved there died within a period of

two months. (V. 3, 775.)

Ill the fall of 1904 wy cattle ivere worse affected than in

1902. In August, four aborted calves ; in September 6 or 7.

Fourteen died before Chri'Stmas and I sold 22 more for

1150.00. Most of these 22 head cost me |50.00 apiece. (V.

3,777.)

I left the roMch ISfovemher, 1904. V. 3, 765.

)

(Note—The Court will see by the Record that this

loss of Smith's occurred between June of 1903 and

November of 1904.)

Smith gives the total number of cattle that he had on

June 10, 1903, as 56 head ; that is milch cows. He states

on page 777,V. 3, that he left sixty-two head in pasture in

the fall of 1904. (V. 3,776.)
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(Note—This testimony of Smith's shows that his

ranch at that time was not conducted strictly as a

dairy ranch, but in addition to dairy coivs he had 62

head of stock cattle or dry cattle tJiat he allowed to

pasture^ and the Court will notice that his stock losses

ivere practically confined to this 62 head and not to

his dairy cows.)

On page 783, V. 3, Smith states that four of his colts ran

on the Bliss RancJi, from July until October, 1905, we^'e

sick and had sore noses.

E. D. WOLFE, Comp. Wit.

:

Two cows slunk their calves; one calf died since coming

to the Bliss Eanch. (V. 3, 954.

)

Wolfe loses one horse; one colt and eight calves in 1905

on Mill Creek. (V. 3, 802.)

FRANK THRELKELD, Comp. Wit.:

Frank Threlkeld lost about 35 head of cattle under the

short stack operation; the rest of my cattle I took out of

the Deer Lodge Valley. (V. 3, 965.)

I have no stock, and if I liad kept them there I would

have lost them. ( V. 3, 974.

)

The cattle don't breed since the erection of the Washoe

Smelter. (V. 3, 980.)

Stock was healthy and all right prior to the operation

of the Washoe Smelter. (V. 3, 964.)

States his horses are all sick at the present time. He

hasn't one fit to work, ( V. 3, 968.

)

The three cows he has look sick, thin and poor, and give

no milk to speak of. (V. 3, 969.

)

States that if cattle and horses arc not kept up and fed

hay they will die. (V. 3, 974.)
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Cattle don't seem to breed at all. Had two elves since

1903. (V. 3, 980.)

The calves look bad. (V. 3, 981.)

(Note—This man shows no losses (had shipped his

breeding stock away) but does show that he keeps his

c.'ittle and horses in barns and corrals, feeds them all

the hay they will eat, and still his horses are not in

workable condition and his cows which are only fed

hay give no milk to amount to anything.)

BYRON HOWELLS, Comp. Wit.:

Byron Howells lived near the Bliss Ranch continuously

for eighteen years. He was in the dairy business in 1902.

His stock got sick and died. The majority of the cows

slunk their calves. He had 35 cows at this time. He lost

1 h ead of milch cows. ( V. 3, 1008.

)

This condition didn't appear before the operation of the

T^'ashoe Smelter. Stock was always healthy prior to that

time. (V. 3, 1013.)

Eramus Jenderson is on my ranch at the present time.

He had 25 cows on my place. He keeps them in the stable

and feeds them alfalfa hay from down the Valley, also feeds

bran and condition powders and flour. (V. 3, 1016.)

(Note—The Court will notice in what condition

they are kept.)

During 1904 I turned out a span of horses. They ran

out a month ; they had sore noses. I concluded from that

it was of no use to keep stock on the ranch. Jenderson's

cattle looked tough. They were losing tlwir calves, some

of the calves only living a day or tivo. (V. 3, 1021.)

All horses running out around in my vicinity no'W, have

got sore noses. (V. 3, 1022.)
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BART PARA, Comp. Wit.

:

Bart Para came to Deer Lodge Valley in 1898.

Lost two horses in the Spring of 1905. They had sore

noses and died in fits. (V. 3, 1073.)

In 1904 and 1905 I lost six head of cows and one yearling.

(V. 3, 1078.)

Had two slunk calves. (V. 3, 1080.)

We didn't get the same percentage of colts from the

mares, nod calves from the cows as we did formerly.

/ hred five mares; two slunk their colts. I got no colts

at all. (V. 3, 1113.)

LAVINIA J. HENSLEY, Comp. Wit.

:

My horses all died in 1902 and 1903. I have not re-

stocked the ranch. (V. 3, 1149.)

WM. F. STEVENS, Comp. Wit.

:

Age 36 years and has lived on the Valley all his life. (V.

9, 3217.)

Never saw this sickness prior to the Washoe Smelter. (V.

9, 3221.)

The stock always did well and were in good condition

prior to the operation of the Washoe Smelter. (V. 9,

3226.)

The stock I have now, I am keeping them shut up in

barns and corrals, feeding them hay, bran and oats. I will

not allow them to run; if I did they would get sick and

die. (V. 9, 3227.)

I lost one horse the winter of 1903. My calves were

weak when born, and some of them die. (V. 9, 3221.)
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»

Cannot raise stock at a profit on the ranch. (Y. 9,
j

3228-9.) i

Stock always in good condition prior to the operation
j

of the Washoe Smelter. (V. 9, 3236.)
\

I have lost some calves since 1903. Three are dead that
|

were born alive, and three abortions. (V. 9, 3253.)
j

These deaths and abortions were confined to the range i

herd, which he gives on page 3234, as 35 head of cows,

calves and sters. No abortions inm j dairy herd. (V. 9;

3254.)

Host two horses between 1904 and the present time. (V. ,

9, 3257.)
i

States he lost four head out of the 15 that is included in
'

the settlement of 1902 and two died in 1903; one in 1904 1

and one in 1906. (V. 9, 3259.) <

i

NICHOLAS A. LIFFRING, Comp. Wit.

:

;

First noticed sickness of stock in the fall of 1902. He '

continued to lose calves from the fall of 1902 up to the I

spring of 1905. Some abortions before maturity; some
i

live an hour or so, others live a week or two. The ones i

that lived were weak and didn't do well. ( V. 9, 3284.

)

\

The horses had sore noses; mares didn't breed; bred I

every year but have no colts. (V. 9, 3285.)
i

I quit the dairy business in the Spring of 1905; could
I

not make it pay. (V. 9, 3286.

)

j

j

I never fed my horses in the winter time prior to the '

operation of the Washoe Smelter. They looked pretty well.

I have ten horses and one cow on my place at the present

time. (V. 9, 3292.)
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/ have raised one colt in the last four years. (V. 9,

3293.)

Let no stock run out in the Fall and Winter; if we did

they would all die. (V. 9, 3297.)

We ca/iinot keep live stock and make anything out of

them because they don^t increase. (V. 9, 3298.)

I sold my stock in the Spring of 1905 in March. These

cattle had not been pastured prior to the time I sold them.

(V. 9, 3324.)

/. got 116.50 a head for them. (V. 9, 3325.)

(Note—The Court will notice the price received for

these cattle in the Spring of the year is f16.50 a head.

This price speaks louder than words as to the condi-

tion these cattle must have been in.)

Liffring states he sold 78 cattle. On page 3328, he shows

he had in the Fall of 1902 sixty-five head of cattle, showing

his herd only increased in two years 11 head, a breeding

herd. (V. 9, 3325.)

(Note—Is it any wonder that Liffring sold these

cattle at $16.50 a head and quit the business?)

He shows he has only sold seven head of cattle from 1903

up to 1905. (V. 8,3329.)

On 3330 he states he was offered |75.00 a head for some

of these cattle before they were damaged. He sold these

same cows to Bielenberg for |16.00.

He lost eight horses f^'om the first of March to the mid-

dle of October, 1903. I have lost no horses since then. We
keep them up, only allowing them to pasture from about

June to the first of November. (V. 9, 3336.)

The horses I have on my place are work horses, except

one colt. The horses won't stand the work. (V. 9, 3337.)
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(Note—The Company, doubtless, in estimating the
percentage of stock losses in the Valley took only the
number of deaths of grown stock as testified to in the
record, or the losses of about 40 of the 107 farmers of

the Farmers' Association, and took as the number of

stock in the Valley all the cattle ajid horses on all the

ranches of these 107 men, 67 of whom did not appear to

testify in this case, and in no instance or in any way
is the stock losses of these 67 men shown In this Rec-

ord.)

The Court ^ill further notice that many of the witnesses

who did testify had disposed of their stock at about the

time of the completion of the large stock and only had a

very few left upon their ranches. Their testimony shows

that these few which they did keep were kept in barns and

corrals and not allowed to run upon the pastures and eat

the forage thereon.

In the Company's estimate of the stock loss they take the

stock of the entire Valley as to numbers and apply only the

numbers of deaths given in the record. We propose to

take the numbers of stock owned by the men who testified

and their losses.

DANIEL GRIFFITH, Comp. Wit.

:

Paid Griffith damage to his sheep August 22, 1902. Grif-

fith quit the business. He had 1500 sheep in 1900. When

I sold them I had about 300 left. I ascribe their sickness

and death to the smoke and ascribe part of the loss and

sickness to the old works. (V. 9, 3385.)

Sickness to the sheep was w^orse after the new works

started up. They commenced dying then.

Griffith has 8 horses and 3 cows. (V. 9, 3366.

)

Griffith keeps up his stock and feeds them hay. (V. 9,

3366.)
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W. P. KOBERTS, Comp. Wit.:

Cows do not produce calves. From 1904 to 1906 / liave

lost 50 mdmals. Great abortion among the cattle. (V. 9,

3398.)

Bred four mares mid got one colt. (V. 9, 3399.)

In August, 1903, I had 22 cattle. (V. 9, 3442.)

(Note—On this page Mr. Kelley, Defendants' Coun-

sel, objected to an answer in answer to a question as it

tends to vary the terms of a written contract, still we
find Defendants argue strongly that they paid no dam-

age to crops in 1902, ivhen every release for damages

this Record introduced hy Defendants show that they

paid damages in every case, for crops.

)

WM. J. EVANS, Comp. Wit.

:

I have 50 head of cattle which / keep in French Gulch in

the summer and feed them in the winter in the Deer Lodge

Valley. Not allowed to pasture in the Deer Lodge Valley.

(348L) (V. 9, 3472.)

Kep horses in French Gulch except six head. (V. 9,

3478.)

( Note—Doubtless the cattle and horses are counted

as Valley stock by Defendants in taking their per

cent. Evans states positively he can't keep stock in the

Valley. They ivoiild all die if he did so. States he ha^'^

tried it a^vd he knows. His stocck loss is small, as

stock are only kept in the Valley during the feeding

period.

)

Cows lose their calves, and most of them born are weak-

lings. (V. 9, 3486.)

(Note—This testimony shows even when cows are

not allowed to pasture and are fed all the hay they

can eat, still they slink their calves.

)

One cow died in the fall of 1905 in French Gulch. Was
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a Deer Lodge Valley cow and failed all summer. (V. 9,

3511.)

States he has had several horses die since 1903. (V. 9,

3513.)

Breeds no mares at the present time. (V. 9, 3515.)

In the Winter of 1903 and 1904 cows aborted about 36

calves, (V. 9, 3516.)

C. E. SCHWEND, Comp. Wit.

:

Pastured horses in the summer of 1905 in a field of al-

falfa, about 45 acres. (V. 9, 3555.)

Had 30 horses in March, 1906; sixteen mares. (V. 9,

3562.)

Bred sixteen mares in 1904 all in foal. (V. 9, 3563.)

Have ten colts left. Three died after they came; three

must have slunk their colts.

On page 3564, V. 9, saw the slung colts and three of the

13 that came alive died, or six out of the sixteen lost, or

about 4% loss in colts in 1905.

Gives here a two year old which died in 1905. (V. 9,

3564.)

Had three colts in 1904, ichich came alive. All dead now

but one. Lost two colts of 1904 crop; two aborted in the

stable. One mare that lost her colt in 1904 lost it again in

1905. The other marc is dead. (3566, V. 9.) This mare

died in the Spring of 1905. (V. 9, 3565.)

Only an occasional abortion in our mares prior to 1902.

(Note—Testimony shows that Schwends had left

their ranches and moved to Bridger, Montana, and

taken all stock away in 1906.)
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JOHN QUINLAN, Cornp. Wit.

:

Kept 130 stock cattle in 1901. (V. 9, 3582.)

Turned out in the Spring of .1904 one hundred and five

cmvs and fifteen calves. In the Fall tohen 1 brought them

in I only had nineteen calves. (V. 10, 3585-6.)

(Note—This shows he only had nineteen calves for

the entire crop of 1904 on an 80% crop which is the

lowest calf crop for the Valley. He should have had
eighty-four head or a loss of 63 calves through abor-

tions or failure to breed. (3588, V. 10.) On page

3590, V. 10, cows have not raised calves since 1902.)

At the time of giving his testimony he was keeping on

the ranch only 20 or 25 cow stock, 3587, V. 10, ten or

twelve horses. He feeds them all the hay they can eat. (V.

9,3586.)

Horses tvere so badly affected in the Fall of 1905 / sent

them away to Rock Creek.

(Note—Rock Creek is about 30 miles west of Ana-
conda. )

Eight head of horses died since the Washoe Works. (V.

10, 3589.)

(Note—He don't sub-divide the time of the deaths
of these horses.

)

Bred six or seven mares in 1904 and got five live colts.

One died and one aborted. In 1904 from the same mares I

got two live colts. (3614, V. 10.) He is sure the mares

were in foal by their looks ; that is the six or seven, show-

ing by his testimony that the mares lost their colts. (V.

10, 3614.)

All horses sent to Rock Creek had sore noses. Horses on
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the ranch at this time are not in good condition. (V. 10,

3621.)

Bred seven mares in 1903 and got one colt. (V. 10,

3631.)

Lost a gray saddle horse which went crazy and knocked

down fences. It was dead when found. Lost this horse

about one year ago, or about March, 1905. (3633, V. 10.)

(V. 10, 363L)

JOHN BOHN, Comp Wit.

:

Cows abort and the calves are weak. (V. 10, 3643.)

Had several mares in 1905 slink their colts. One colt

died. Has one crazy horse oti the raneh now. He took stock

off of the pasture altogether only allowing them to go to

water. (V. 10, 3643.)

He has twelve horses. (V. 10, 3702.)

Got one colt in 1905 and hred four mares. (V. 10, 3696.

)

Has three milch cows. (V. 10, 3698.)

Bohn had 25 cattle in 1902. (V. 10, 3704.)

JOHN MARTIN, Comp. Wit.

:

Has 15 living horses of all ages; three dead. (V. 10,

3718.)

Has eight cows and three calves in March, 1906.

Stables the cows and feeds them hay and bran.

Some of the calves we get will live and some of them die.

They are puny and sickly. (V. 10, 3720.)

Have lost eight or ten cows and ten or tivelve calves in

the last two years or 1904 and 1905, lohich I saio but I lost

some calves which I did not see. (V. 10, 3720.)

I bred four or five mares every year, two colts being the
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most I got. Last year I got three out of five. Colts were

not healthy, but were weak.

I let uo horses run about but fed them hay and some

bran. Horses have sore noses. (V. 10, 3722.)

The calves on the ranch at the present time in poor con-

dition. Does not allow cattle to run out, but feeds them

all they will eat. (V. 10, 3723.)

No sickness among stock prior to 1902. (V. 10, 3728.)

At the present time if cattle are allowed on the pastures

and ranges they get sick and die. They have sore noses and

such things as that. (V. 10, 3729.)

I had 68 head of cattle in 1903, and about 12 or 15

horses. (V. 10, 3756.)

He has been decreasing his herd ever since 1903, and

only keeps milch cows at the present time. ( V. 10, 3757-8.

)

(Note—He has gone out of the stock business.)

One mare died in summer of 1905. (V. 10, 3760.)

W. H. ALLEN, Comp. Wit.

:

He lost three horses, two cows, and two calves in the Fall

and AVinter of 1902 and 1903. One cow and two calves died.

Ijost another horse in the summer of 1905. (V. 10, 3776.)

Had five head originally or six head of horses which I

have owned since I owned the ranch. (V. 10, 3778.)

Thos. Rusk, my renter, had a team and a colt or two-)

when he came to the ranch In the Spring of 1904. In the

fall he had to hire a team to take his stuff to the mwket.

His team died. (V. 10, 3783.)

My renter had three or four horses and they all died]

there.

(Note—This place is li/^ miles from the smelter.)

This man left the ranch and is working for wages.
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FRANK KREIDER, Comp. Wit.

:

Kreider lost 12 head in 1904.

Kreider lost 14 head in 1905.

Keeps his horses up and feeds them in the shed. He

shows they are not allowed to run at large. (V. 10, 3867.)

WM. M. EVANS, Comp. Wit.

:

Had three calves in 1905 and 1906.

Had seven cows and seven horses in 1906.

He keeps the horses in the stable and corrals. Don't pas-

ture. Feeds cows alfalfa.

Two cows slunk their calves in the winter of 1904 and

1905. States his cattle look bad. Horses got sore nose^

when pastured. (V. 11, 4250.)

Evans states he had two horses on his place in April,

1903 that belonged to his father. (Morgan Evans.) Both

horses died vsince that time—one died in the winter of

1904-5 and the other one a few days ago or in 1900. (V. 11,

3961.)

MORGAN EVANS, Comp. Wit.:

Washoe Smelter turned his ranch into a graveyard in

1902. (V. 11, 3982.)

Lost three horses in 1904. (V. 11, 3985.)

Lost three horses in 1905.

Lost twelve horses in 1903 and 25 cattle.

In 1904 lost a lot of calves; 10 cows slunk their calves in

si.r weeks.

Lost three or four cattle in 1905. Lost one horse in 1906,

tiro or three weeks ago. (V. 11, 3986.)

Evans hail 40 to 45 cow sand got twenty calves.

States he should have had 35 to 40 so we count 15 slunk

calves in 1905.

FRANK CALLEN, Comp. Wit.

:

In 1902 had 126 head of stock. Their condition, prior to
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1002 all right. They began to get sick in May, 1902. (V.

11,4025.)

CoAvs slung their calves, and what came were puny. All

the cattle I had in 1902 are dead except one. ( V. 11, 4026.)

All had died except fifty-seven up to the Fall of 1902.

I sent fifty-seven to Smith's ranch to winter in the winters

of 1902-3. (V. 11,4027-8.)

/ got thirty-one hack from ^mlth in the Fall of 1902, and

jcintered them near Deer Lodge in the winter of 1902 and

1903. TJteg Icept dying the summer of 1903 on hy place.

Wintered them at Jerry Ryan's. The last one alive I gave

away in 1905. (V. 11, 4027-8.

)

Horses had sore noses and gave out on the road. In 1902

I had twent^^-seven horses. They are all dead up to this

time except one. (V. 11, 4030.)

I was stoped selling milk by the State Veterinarian in

July 28, 1902. (V. 11, 4031.)

I bought two mares in 1904 and bred one to a thorough-

bred horse in Anaconda. I sent it to the ranch in October.

It was only there two weeks when its nose became sore. I

took it away from there and sent it to the lower Deer Lodge

Valley to Jim Bennett's place. I lost the colt. (V. 11,

4033.)

Place abandoned. ( V. 11, 4034.

)

Very seldom lost cattle or horses prior to 1902. Cannot

use the ranch on account of the smoke. (V. 11, 4036.)

Defendants paid Callen |7,000.00 damages in 1902. (V.

11, 4044.)

We give Callen's 1902 losses here to show the complete

destruction in the Mill Creek regions in 1902. (V. 11, 4044.)

The Callen stock_, bought by Defendant Co., icas new
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stock belonging to Dennis Callen and kept on this ranch,

and we see the same result to this stock in the Spring of

1905.

JERRY RYAN, Comp. Wit.

:

In 1905 / got four calres front vb coivs. The calces are

scrawny. (V. 11, 4019.)

I had in 1902 one hundred and sixty-five head of cattle

and horses; fourteen or fifteen were horses. (Y. 11, 1050-2.)

Lots of the cattle died; cows slung- their calves. From

the 105 cattle I had left in June of 1903 I only saw three

calves. (Y. 11, 1053.)

Ryan lost forty head of cattle and horses from August

1st, 1902 to May 31, 1903. (Y. 11, 4055.)

Had 65 slunk calres. I sold all the stock I had. I had

none to lose in 1904 except two or three milch cou-s. (Y.

11, 4057.)

Ryan lost 400 sheep and lambs between January v, 1905,

and February 27, 1906. (Y. 11, 4124.)

On Rebuttal on page 21547, Y. 54, states that out of 182

lambs born prior to April 21, 1906, he lost 112 on this last

date removed his sheep from the Yalley.

Lost five slunk calves ; six died. Out of 15 cows five lived.

Bred 9 mares and got one colt. (Y. 54, 21551.)

Ryan had 18 horses and lost three between April 15,

1906, and January, 1907.

JOS. SILYER—Wm. Parrott Ranch, Comp. Wit.:

65 cattle, 4 horses.

5 cows dead.

4 aborted calves Parrotts.

5 aborted calves from effect of Parrott Ranch.
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4 cattle died at home jjlace; our horses died.

Was on this ranch 50 days in the Fall and Winter of

1904 and 1905.

Pa.:ott alows no stock to pasture. (4140.) No losses

except one horse in 1904.

H. HOFFMAN, Comp. Wit.

:

Hoffman ranges his horses out of the smoke zone. (4149.

)

Sold cattle for f14.00 and |15.00 a head that cost as high

as 155.00 (4169.) Highest price received for any was

$25.00 ahead; out of the cattle business in the Spring of

1905.

Hoffman (4173) had one slunk calf in 1906.

Lost a horse by smoke. (4150.)

Lost two cattle since 1904 (4148.)

THOS. ELLIOTT, Comp, Wit.

:

Cattle and horses didn't breed well. (V. 11, 4333.

)

/ lost heticern 50 mid 75 cattle since September 1, 1903,

(V. 12, 4398.)

Lost two horses in 1905. (V. 12, 4398.)

No track of horses I lost in 1904. (V. 12, 4400.)

Eli Dezourdi, Comp. Wit., (3059, V. 8,) four cows died.

He sold 133 head at .|15.00 a head in April. The loss in

shrinkage is ten times the loss hy actual death. Cattle had

to be moved away from smoke to save them. Lost ( 3061, V.

8, two-thirds of the calves.

John Bielenberg's property not in the Smoke Zone and

he keeps no stock on the affected pastures, on the west

side, as stock got sick there and were moved away.

J. W. MITCHELL, Comp. Wit.:

Lost three horses and four head of horned stock. New

stock (4195. V. 11, 4196.) (V. 11, 4195.)
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Mitchell's testimony shows that he has five head on the

ranch at the present time. (V. 11, 4222.)

Sold what stock he had in the Summer of 1905 except

two cows. (V. 11, 4183.)

N. J. BIELLENBEEG, Comp. Wit.

:

Prior to the Washoe works, kept from 1200 to 1500 cat-

tle, and as Avill be seen from Bielenberg's testimony, the

majority of these cattle ivere breeding stock. (V. 12,

4413.)

On page 4412, Bielenberg states on March 1, 1906, he

had 660 to 675 cattle, tohich were mostly steers. Between

March 1st and April 1st of 1906 he reduced this herd, (by

sale and slaughter) to (21518, V. 54,) about 400 head.

States on page 4413, V. 12, the cattle I have on the

ranch, March 1, 1906, / have bought in the laM three

months, except 30 or 40 head.

( Note—Bielenberg's testimony shows that he keeps

very few stock on the ranch continuously at the pres-

ent time, but is simply buying and selling and hold-

ing cattle there temporarily, and the losses among
this class of stock would necessarily be much less

than among stock that is kept continuously in the

Valley, or a breding herd.)

On page 4675, V. 12, Bielenberg states that he had 700

head of cattle in the Big Hole this winter, 1905, and 1906,

also in the winter of 1904 and 1905 and did not lose a sin-

gle head.

The class of stock Bielenberg had in the Big Hole, as

shown by his testimony, were principally steers, and his

testimony also shows that the stock he ha^ in the Deer

Lodge Valley at the present time are also principally

steers.
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The Defendants Counsel in making up their stock losses

for the Deer Lodge Valley haoe not included amy aborted

calves or colts, tchich is one of the most serious causes of

damage to the live stock industry of the Deer Lodge Val-

ley.

Bielenberg's stock losses from the Fall of 1902 until

October of 1903 or for a period of about twelve months

show as follows

:

On pages 4669, 4708, and 4478, shows a cattle loss of

106 head. Aborted calves 300 ; total 406 cattle. On page

4713 lost nine head of grown horses between the Fall of

1902 and February 14, 1903. Loss in 1904, 4419, 23 cattle

and short 30 cattle iDliich were afterwards found deadj

but not found in 1904.

Seventy-five slunk calves; loss in cattle, which we found

23 ; loss in cattle not found in 1904, but afterwards found

dead, thirty. Total fifty-three, or a loss of 9%. of these cat-

tle, besides th-e 75 premature calves. (V. 12, 4420.)

Horse loss about normal in 1904

Loss in 1905.

Five horses. 40% of the mares aborted their colts; 13

grown cattle died; estimated shortage on aborted calves

235 head. (V. 12, 4420.)

Bielnberg states on 4459, V. 12, his calf crop in 1905

was almost a total loss. He got mily 58 calves from 388

cows.

On 4434 Bielenberg states he has quit breeding cattle.

)

1906 LOSSES: (V. 54, 21499.)

Ten horses and two colts.

Tw^elve cattle died. Counted these and he lost a lot
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more that he had in the pastures and did not get. ( V. 54,

21521.)

Bielenberg's stock losse for the following years, in-

cludinga borted calves and colts, estimates made on the

number of calves he should have received in 1905 shows

as follows:

Fall of 1902 to fall of 1903, 415 head; in 1904, 132 head;

1905, 252 head.

On page 21521, V. 54, Bielenberg states 40% of the

mares in the Fall of 1905 slunk their colts. These are not

included in the 1905 estimate. In 1906 states he counted

24 head, but had lost a lot more.

(Note—Bielenberg gives no loss of calves in 1906

for the reason that he had stopped breeding in 1905.

(Note—The amount of cattle kept on this ranch

has been decreasing steadily from the present time, as

shown by Bielenberg's testimony. Prior to the works

he kept from 1200 to 1500 head of cattle on this ranch

and on page 21518, V. 54, or in April had only 337

head which are still on feed, and states on page

21517, V. 54, "these cattle I have now, or the 337

head, I bought in Ja/nuary, February and March of

1907.)

He also states on page 4413, V. 12, "The cattle I have on

the ranch at this time, March 1, 1906, I bought in the last

three months, except thirty head or forty head"

This statement of Bielenberg's shows he keeps very few

stock on the ranch continuously and as the Record will

show Mr. Bielenberg is in the butcher business in Butte

and these cattle are are only held at his ranch temporar-

ily, and bought and taken there for the purpose of eating

the hay produced upon the ranch and for immediate

slaughter.
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On page 4416, Bielenberg states most of his horses were

affected, that is, all that were caught and examined.

On page 4418, V. 12, states he buys cattle late in the Fall

in order to feed his hay so that he would not ha^e to turn

them out mi pasture.

On page 4420, V. 12, states in 1904 seventy-five prema-

ture calves came in the winter. He further states he had

more than that which he did not see.

On page 4420, V. 12, he states he saw 100 of the slunk

calves of 1905 and five premature colts.

On 4420, V. 12, he states the cattle were fed all the hay

they could eat; that they lay on it and that is the reason

the loss is not so great.

I hardly let any of the cattle eat any of the grass in the

fields. (V. 12, 4421.)

(Note—The above statement shows Bielenberg

uses extra caution in order to protect his stock for the

last two or three years.)

Another great source of loss to' the stock raiser of the

Deer Lodwge Valley is the stunted cmidition of the cattle

that do live and the less price received for cattle from the

Deer Lodge Valley as compared to other valleys in Mon-

tana.

As to the breding of mares, Bielenberg states on page

4435, V. 12, mares get so they won't breed at ally I think,

/ hred 14 snares last year myself in the corral and only

got four colts. (V. 12, 4435.)

In order for the Court to see that this witness knows

the condition in Montana, we refer to his testimony on

page 4432, where he states he has handled cattle in Mon-

tana for forty years and states he has sold cattle in Chi-
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cago, Seattle, Portland, Alaska, Butte and Anaconda, and

his testimony shows that the handling of stock in differ-

ent parts of Montana has been his principal business for

the last forty years.

Bieleiiberg and Conrad, Kohrs are the only two men who

appeared as tcitnesses in tJiis case, either for Complain-

ant or Defendants, who have handled cattle and horses in

large numbers in tlw State of Montana. As shown by Mr.

Bielenberg's testimony, he has been in the butcher busi-

ness at Butte City for over 25 years, buying cattle from all

parts of Montana, and he must be acquainted with the

prices of stock in the different Valleys of Montana.

Mr. Bielenberg states on page 4667, V. 12, he sold his

fat cows from the Deer Lodge Valley for |18.00 to $20.00,

while the same class of coivs from outside valleys brough

from 125.00 to |26.00 a head. Here we see a price for

the same class of cattle which shows that the farmer of

the Deer Lodge Valley has to sell his cattle, of the same

class, for SO'yh less th<in the farmers in other valleys in

Montana.

This damage, itself, is sufficient to obliterate tJie liva

stock industry i)i the Deer Lodge Valley.

Mr. Bielenberg's testimony in regard to the prices paid

for Deer Lodge Valley stock as compared to outside stock

is confirmed by William Montgomery, Defendants Wit-

ness.

Bielenberg on 4436, V. 12, states a calf can suck a cow

for six months and the calf would be poor. Cattle grow

but don't make flesh. In July and August cattle are in a

fair shape in the Deer Lodge Valley.

(Note—Time of Judge Hunt's visit.)
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(Note—This statement applies to the vicinity of

Bielenberg's ranch. He states on this same page, "I
don't breed any more." "I had a few calves hut 1

killed them/')

On 4457, V. 12, he states Deer Lodge Valley calves do

not fetch in the market as much as calves from other Val-

leys.

On 4461, V. 12, he states, "while the smelter was shut

down in 1903 conditions in the Valley were all right and

the people were happy.

On page 21500, V. 54, states he lost 20 or 25 calves in

1906. I didn't keep a record but there was probably

that many. Found cattle in his pasture dead, but did not

put them down because I could not tell my brand. The

maggots had eaten them up.

States on page 21501, V. 54, that cattle and horses have

the same symptmns as they had in 1902.

On 21518, V. 54, he states he lost more cattle hetiiyeen

April 17, 1906, and January 15, 1907, than he has given in

the Record.

States that these cattle had died in the pasture, which

were eaten up with maggots, that he didn't count. He

could not swear positively whether they were his or not

but state, ''I do know no one else had cattle in there."

On 4672, V. 12, he states a man should not lose any cat-

tle at all feeding them all the hay they can eat.

This testimony of Bielenberg's as to the loss of cattle

while feeding hay, is confirmed hy his experience in the

Big Hole Valley where he fed 700 head in the winter of

1905 and 1906. He lost none; he had about the same
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amount of cattle in the winter of 1904 and 1905 and lost

none.

W. O. STATON'S STOCK LOSSES.

First we will give you the actual deaths ofcattle and

horses that died, and afterwards we will give the results

of breeding and abrtions on this ranch.

The only period in which Staton's stock did well upon

his ranch since the operation of the Washoe Smelter was

from October of 1903 to June of 1904. (5995, V. 15.)

On page 6363, V. 16, in October of 1904 put horses upon

feed.

Horses began to get sore noses in the fall of 1904. (V.

16, 6367.)

All horses on his place iji the fall of 1904 were sick.

(V. 16, 6377.)

First cow died in October of 1904. (V. 16, 6012.)

Between October^ 1904, and October 25, 1905, fifty-one

cattle died. (V. 16, 5979.)

(Note—Sold all but 22 cattle October 19, 1905.)

Lost 13 horses by smoke and three from other causes,

between October of 1904 and March, 1906. (V. 16, 6075.)

Staton lost of horses from smoke over thirty-three and

one-third per centy no aborted colts counted.

BREEDING AND ABORTIONS:

In the Fall of 1903 Staton boubht 85 cows which had

never been in the Valley prior to that time. In the Fall

of 1904 weaned 75 head of calves; 90% calf crop in 1904.

These were new stock bought in Fall of 1903 and bred out

of D. L. Valley. See results from this same herd in 1905,

when bred in Deer Lodge Valley.
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In 1905, 47 calves in this same bunch of cows or 53%

calf crop in 1905.

On 6012, V. 16, Staton's testimony shows this herd of

cattle decreased 14 head urlng one year or a total loss of

all increase, and 14 head less than he started with in the

Fall of 1904.

In the fall of 1904 hod 108 head.

In the Fall of 1905 had 154 head.

(Note—And none sold.)

He should have had in the Fall of 1905, under normal

conditions 238 head. Eighty-four head estimated, in-

cludes loss by abortions, deaths, and failure to breed, or

a 50% loss in one year^ hut Defendants divide this loss in-

to two years, 1904-5, tvhen the actual period of loss was

about ticelre months or one year.

Bred 18 mares in 1904 and got six colts, bom alive ; one

of the six died inside of 36 hours, which shows he only

got about 25% of live colts. (V. 16, 6362.)

States on 6363, V. 16, he believes more than six mares

were in foal. Believes the colts were slunk.

On 6374, V. 16, states he bred 122 mares in the Deer

Lodge Valley in 1904 and got 42 colts or 30%. Normal

colt crop should have been 80%.

McCartney's count on March, 1906, gives Staton 20

head of horses and 16 cattle.

On 21408, V. 54, Staton gives his horse loss of April,

1906, to January 15, 1907, four horses that actually died,

2 aborted colts, one that w^as slaughtered for autopsy,

practically dead when killed, or a loss of 7 head of horses

out of 21 head.
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Staton's testimony shows that only six of these horses

that he had at that time were allowed to pasture, and three

out of this six died inside of four months from the time

that they were turned out. Out of the remainder he lost

one, or one out of the horses he was keeping up in the

barn.

States people wanted more for their stock, when he

attempted to buy, than he could buy for at other places.

(V. 27, 10693.)

Cross-Examinwtion.

Did not offer to hwy any cattle from any one; only of-

fered to buy horses from two men in the entire Valley,

Watson and Scott Peck. (V. 27, 10730.)

(Note— this shows he was in the Valley at De-

fendants' request, and not to buy stock, as he stated

on Direct Examination,

)

McCarthy states bunch grass is not much good for

stocvk. (V. 27, 10698.)

(Note—What does the Court think of this state-

ment? Every one in the western country knows this

is not true.)

He states, "Stock wont touch it as long as they can get

other grasses, and only after all other grasses are covered

with snow will they eat it."

This witness says he has lived in Montana since 1888,

and a man who will testify as above is, saying the very

least, a man who does not know stock-feeding conditions in

Montana.

He admits he never counted the stock in any other Val-

ley that he was in, and states he made this count at the
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request of Mr. Brown of Great Falls, and Mr. Bowman of

Anaconda. (V. 27, 10700-08.)

(jBowman is President of the Company Bank in Ana-

conda, had only recently come from the Company Bank in

CJreat Falls.)

Admits Bowman stated, "Perhaps you can do uh some

good," by "US," meaning the Defendants, showing Bow-

man as against the Farmers in this suit.

Admits thej^ have had the same trouble at Great Falls

as the Farmers ofthe Deer Lodge Valley are supposed to

have had. (V. 27, 10714.)

States cattle which looked in good condition were af-

fected the same as the ones which were not. ( V. 27, 10715.

)

(Note.—Defendants' own witness says they have
had the same conditions at Great Falls, or where the

defendants' other large smelter is located; still the

attorneys for defendants will argue, like conditions

as seen in the Deer Lodge Valley never seen near any
other smelting plant.)

Admits the horses of the Deer Lodge Valley had sore

noses when he made his trip. (V. 27, 10715.)

Admits that the Hiram Staffanson bunch were affected,

and by "affected," undoubtedly, means "smelter-smoke."

(V. 27, 10717.)

(Note.—Hiram Staffanson's ranch abandoned, and
he has left the Valley.

)

He gives the symptoms of his cattle at Great Falls. (V.

27, 10722-23.)

(Note.—And they are practically the same as the

cattle of the Deer Lodge Valley.)

States his cattle got well after removing- them from the
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pasture; some died; their hair would turn toward their

head and look dead, and this condition lasted for a period

of time, from two months to a year.

'States some of the cattle which died were fat.

( Note.—Here defendants' witness disqualifies their

photo exhibit, as is shown by the record; many die

fat in the Deer Lodge Valley from this cause.

)

"Q. Now, when you first noticed or would begin to no-

tice symptoms, to one just making a casual ohservation of

tJiese cattle^ they would not notice anything wrong with

them, would they^ tchen these conditions or symptoms first

begin to present themselves?

A. No<, sir; a steer might he all right today and he sick

tomorrow/' (V. 27, 10723.)

(Note.—Here we see defendants' witness describ-

ing the conditions of smelter-poisoned stock at Great

Falls, and they are exactly as described by the com-

plainants' witnesses in this case: "some live and look

bad a year, and others look well today and are sick

tomorrow.")

Admits he is not testifying as to their inward condi-

tion, but simply as to their condition of flesh.

(Note.—Dr. Formad, Chief Pathologist, Bureau of

Animal Industry, and complainants' witness, testifies

one of the hest looking of the fifteen experimental

steers on the Bliss Ramch, and one which had only

been there a short time—about ninety days—showed
arsenical poisoning, showing you can't depend upon
the condition of an animal as to flesh, as to whether it

is poisoned or not.)

"Q. You are not pretending to say that your descrip-

tion of these cattle, as to being in good condition, means

that they are normal cattle, healthy cattle?
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A. No, sir, just the flesh." (V. 27, 10724.)

Admits fanners were all feeding hay to their stock. (V.

27, 10725.)

"Q. You (irv not a.ssuiuiuff to sai/, upon, the icitriess

stand, nou-, that these eattlc and horses that jjou huce in-

spected were not suffering from smoke? You do not ussujue

to sai/ they were not, nor do you assume to say they were?

A. Well, it looks like tliey hare suffered from sovie-

ihing.-'

States he ean't tell what is the ui utter with them, as he

is not a veterinarian. (V. 27, 10727.)

(Note.—This above answer disqualifies this witness

entirely in the case as to the actual condition of the

live-stock of the Deer Lodge Valley "Smoke Zone.")

Nerer made an offer to purchase any horses in the entire

Valley. (V. 27, 10730.)

^aw dead horses and eattle in the Valley; kept no eount

of these nor reported them to any one. (V. 27, 10730-1.)

When McCartney is asked to name the men whose pas-

tures for stock were exhausted he names James Perkins,

and further admits, on pages 10753-4, Vol. 29, that he iras

not inrestigating the pastures of the Deer Lodge Valley,

a*s his mission was to observe the physical conditions of the

stock of the Valley.

(Note.—Still on direct he does not hesitate to state

the Valley is orerstocked.

)

Never knew cattle, under normal conditions, but what
would shed off at some season of the year. (V. 27, 10761.)

(Note.—This shows cattle of the Deer Lodge Val-

ley are not normal, as they don't shed.)
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States the hay of the B'kj Hole is inferior Juii/. (V. 27,

10773.)

(Note.—This ix disputed, not onli/ hi/ all iritnesses

outside of MeCartney. hut hy results obtained from

feeding it.)

More heef fattened on Biy Hole wild hay, for the given

territory, than any plaer in the I'niied states.

States how cattle eould shou^ a gain hy the scales aud

still not make any real gain in flesh. (V. 27, 10775.)

(Note.—Undoubtedly this is how (lardiiier made
the wonderful gains he produced on Section Sixtci^n.)

Considers the Deer Lodge Valley overstockcHl, ns all

other ralleys. (Y. 27, 10778.)

(Note.—Here McCartney shows the Deer Lodge
Valley no more overstocked than other valleys in

Montana, but no trouble in any other valley in ^loii-

tana like in the Deer Lodge Valley.

Dr. Knowles' testimony, pages 2107-08, states to

have seen smoke-poisoned' cattle and horses at Great
Falls.)

Admits two hundred of his cattle were smoked at Great

Falls in AuguM, and the entire tico hundred head were af-

fected. (V. 27, 10715.)

List of all the stock counted by ^McCartney, Deft.'s Wit.,

in the entire Deer L-odge Valley betAveen March 5. 1906,

and March 25, 1906, both in and out of the smoke zone

:

Horses. Cattle. Sheep.

T. Parker 10 10

AVm. Benninger 18 18

J. Watts 28 14

J. Leavengood 15 60
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William Harper

William McMonigle

Jones Place, ur. Anaconda..

George Parrott

Peter Jessen

F. Jones

J. Fur^t

J. Wenger on Furst Ranch

W. J. Evans

Clias. DiiBey

W. C. Staton

Peter Staton

Nels Pierson

Section 16

Scott Peck

M. Lavelle

J. and H. Watson

F. Kreider

Davidson, Goodman and

Morgan Thomas

Milo French

W. Parrott

Talbot

D. L. Griffith

G. Cox

Wm. Norton

Frank Henault

Mr. R. Danserau

14

20

3

21

3

5

26

35

10

30

6

12

5

24

9

52

25

46

46

12

16

60

3

156

6

50 IT of which

were calves.

3

16

4

84

64

6

11

6

10

17

6

7

12

3

35

87 of which 77

were for. cattle.

42

50
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lusaue Asylum

^Vln. James 25

Dan Thomas 8

B. Para 6

F. Threlkeld 4

M. Johnson

P. Sweeney

E. D. Wolfe

56 Dairy Cows.

56 Stk. Cattle.

85 Beef Steers.

4 Oxen.

17

3

11

3

73 Dairy Cows.

77 Dairy Cows.

26 Dairy Cows.

Jenderson-B. Howell Rch 25 Dairy Cows

McCartney counted (10650) 22 head of Jenderson cattle

in the field north of Howell's Ranch. He has aji;ain counted

these same cattle when he arriyed at the ranch where they

were kept on X. Leffring's Ranch.

Horses. Cattle. Sheep.

H. Johnson . .. . 20 Milch Cows.

E. Strom 3

C. Jergenson 7 24

A. Peterson 7 16

Hengell 7

P. Peterson 7

A. Copenius .... 5 11

Holtz 5

J. Staffanson 7 5

H. Staffanson .... 24 50

Chas. Riyers 25

William Steyens .... 11 25

E. and P. Staffenson 31
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J. Staftenson 4

Jake Staffenson 5

William Staffenson 7

Deslaurier 10

E. C. Couzens 15

Al Walker 7

Geo. Jacques 46

Chas. Bowman 8

George Danish 20

Schwend Bros 34

Charles Jones 39

Dave Scott Estate 15

Matt Smith 15

Nick Liffrino 16

Chas. Bennett 11

Chas. Rivers 26

400 Mexican Steers on the

William Roberts 8

Cummock Bros 12

J. Hamlin 14

Brownells 62

Joe Jacobson 30

George Johnson

Roseberry 12

10

5

41

22

12 Dairy Cows.

6

130

60

2

2

5

5

24 22 of these cat-

tle are cattle

b e 1 onging to

Jenderson and

were also

counted on

the Howell
Ranch.

20

Donicich Ranch.

30

3

7

60

205

55 3780

12
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Abe Perkins 32

J. Hoffman 66

Becksted Ranch 22

Hugh McGowan 19

Whitcraft 26

Monte Strickland 12

Dan Tuehy 6

Mrs. Quinlan 9

2

40

N. Bielenbersr 23

62

5

1

133

50 Beef Steers.

18

150 Beef Steers.

550

200

LIST OF STOCK COUNTED BY McCARTNEY, DE-

FENDANT'S WITNESS. IN D. L. VALLEY.

Horses. Cattle. Sheep.

Elliott 50

J. Perkins 4

J. Perkins 34 74

Jerry Ryan 20 19

J. Bohn 12 4

J. Martin 16 15

H. Hoffman 10 5

Coleman Ranch No Stock.

Hempstead & Boyle 31 26

H. Quinlan's Ranch No Stock.

H. Hendrickson

Chris Jensen

Jake Eliason

I. Eliason

John Eliason

321 85 of which

is Beef Steers.

4

1400

2200

2 40

2 5

4 11

2 2

8 26
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George Eliason 100

Nels Beck 13 11

Chris Jensen 5 15

Max Kraemer 7 38

Pierson Sons 5 43

Geo. Johnson Home Ranch 13 20

Eli Dezourdi 70 3 2400

Pete Normander 40 275

Kohrs & Bielenberg 32 1337

Conley & McTague 20 850

Peter Valiton 1514

Alesworth 8 27

P. Johnson 2 4

J. Quinlan 5 37

Dan Golding 11 50

D. Johnson 3 8

W. Beck 7 25

Henry Meagher 21 21 1800

Mrs. Snell 11 11

Page 1 (529) 348 848

Page 2 (559) 145 772

Page 3 (560) 615 1562 3980

Page 4 (561) 468 4941 7800

Totals 1576 8123 11780

We now take McCartney's, defendant's witness, count of

all the stock he found on all the ranches of the Farmers'

Association, and see what we find. We will first give the

total of all stock, ichether owned there, or there tempo-

rarilij, mid aftertvards deduct the transient stock.
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Head.

Total of all stock found bij McCartney, defendant's

witness, on all the ranches of the Farmers' Asso-

ciation 4615

Deducting 1065 for the following reasons 1065

3550

400 Mexican Steers, Transient.

205 Jacobson Transient Cattle.

73 Johnson Transient Cattle.

77 Sweeney Transient Cattle.

26 Bliss Kanch.

50 Quinlan Rock Creek Steers.

50 Cows, French Gulch Cattle.

77 Norton Transient Cattle.

60 Wenger Beef.

47 Jenderson Transient Cattle.

1065

None of the 1065 heldngs to members of the Farmers'

Association. After making the deduction we find we have

3550 horses and cattle on all the ranches of the Farmers'

Assodaiion , which consists of 107 memhers, while the rec-

ord slunos that the 33 members of the Farmers^ Association

loho testified on direct for the complainant shoios they

owned in 1902 4642 cattle and horses, or more on thirty-

three ranches in 1902 than McCartney found on all the

ranches of all the Association in 1906. And the record

shows that 33 men in the year 1902 owned and kept in the

Valley nineteen hundred and two head more stock than is

owned by the entire Farmers' Association in 1906. And in
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this estimate we include Bielenberg's stO€k, 510 head,

which are only there temporarily.

The total number of horses and cattle as counted

by defendants' witness, McCartney, in the entire "Smoke

Zone'' of the Deer Lodge Valley as described by townships

heretofore mentioned in the evidence of complainants' wit

ness, W. C. Staton, as comprising the "Smoke Zone."

These horses are mostly w^ork horses, and there are 662

cattle owned by men who are exclusively in the dairy busi-

ness. There are 370 Beef Steers which the record shows

have recently been brought to the Valley, and there are

332 foreign cattle, as the record shows.

The record further shows that five men owning 232 head

of horses and cattle abandoned their homes and left the

Deer Lodge Valley very shortly after Mr. McCartney's

count, leaving, as what might be properly classed Deer

Lodge Valley cattle and horses, 2934 head in the entire

smoke zone of the Deer Lodge Valley, or less horses and

cattle than were kept upon the ranches of N. J. Bielenberg,

Thomas Elliott and the Quinlan's immediately prior to the

operation of the Washoe Smelter.

STOCK IN 1902-1906.

The following is the list of complainant^s witnesses who

testified to the amount of stock they had upon their ra/nches

in the year 1902, and in most all cases the amount of stock

arrived at is taken fi'om the releases from the different

parties to defendant Companies, and introduced hy the de-

fense, and showing the amount of stock they paid damages

upon in 1902, or under the short stack

:
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(All in Volume 27.)

ANGUS SMITH—My herd was entirely disposed of in

April, 1903—91 head. (676.)

K. D. SMITH—Horses and cattle, 121. (855.)

E. D. WOLF—5 horses and 1 cow. (935.)

THRELKELD—65 cattle and 6 horses—71. (991.)

HOWELLS, B.—31 cattle, 8 horses—39. (1043.)

PARA—77 cattle and 9 horses—86. (1106.)

L. J. HENSLEY—3 horses—3. (1178.)

G. C. CUMMOCK—24 cattle and 16 horses—40. (2584.)

S. AYOTTE—3 horses—3. ( 2634.

)

QUINLAN RANCH, H. J. QUINLAN and MRS. H. J.

—350 cattle and 50 horses^400. ( 2645.

)

GEO. JACQUES—72 cattle and 32 horses—104. (2823.)

NOTESTINE—22 horses and 25 cattle—47. ( 2889.

)

E. STAFFENSON—41 cattle and 26 horses—67.

(2958.)

C. B. JONES—32 horses and 12 cattle—44. (3049.)

E. Desourdi—141 cattle and 66 horses—207. (3080.)

GEO. PARROTT—105 horses and 88 cattle—193.

(3205.)

W. F. STEVENS—41 cattle and 15 horses—56. (3261.)

LEFFERING—65 cattle and 22 horses—87. ( 3335.

)

GRIFFETH—1500 slieep, 8 horses and 3 cows—1511,

(3363.)

W. P. ROBERTS—45 cattle and 10 horses—55. (3450.)
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WM. EVANS—76 cattle and 32 horses—108. (3519.)

SCHWEND BROS.—50 horses and 15 cattle—65.

(3569.)

JOHN QUINLAN—189 cattle and 25 horses—214.

(3618.)

JOHN BOHN—20 cattle and 5 horses—25. (3704.)

JOHN MARTIN—67 cattle and 12 horses—79. (3765.)

W. H. ALLEN—5 cattle and 5 horses in 1902, none in

1905-06—10. (

KREIDER—63 cattle and 14 horses—77. (3894.)

MORGAN EVENS—134 cattle and 37 horses—171.

(4010.)

F. CALLEN—100 cattle and 25 horsesH-125. (4044.)

J. RYAN—165 cattle and 14 horses—179. (4120.)

HENRY HOFFMAN—38 cattle and 10 horses—48.

(4178.)

JOHN W. MITCHELL^6 cattle and 4 horses—10.

(4239.)

THOMAS ELLIOTT and ELIZA C. ELLIOTT—518

cattle and 66 horses—584. (4322.)

N. J. BIELENBERG—100 horses, 1200 to 1500 cattle

prior to 1902—1450. (4414.)

(Note.—No settlement made with Bielenberg.

)

W. C. STATON—70 horses and 130 cattl^-200. ( 6313.

)

PETER STATON—In 1902, 80. (21371.)

SORN R. BECK—673 sheep—673. (2987.)

Total Horses and Cattle, 5156.

Total Sheep, 2173.
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Thirty-seven men who testified, who awarded stock in

1902, give the number at that time owned by them as 5056

cattle and horses and 2173 sheep.

The defendants claim no decrease in the amount of

stock in the Deer Lodge Valley in 1906 as compared to

1902. In the following tables we will give the number of

stock counted by defendant's witness, McCartney, upon

the ranches of tlie men who testified for complalnmit In

this case on direct.

In the same table ice icill also give the amounts of stock-

owned hy these men in 1902.

M^here a tenant is on the ranch of one of tJie Farmers'

Association we give the number of stock on the ra/nch, as in

the case of A. Smithy K. D. Smithy B. HoiceUs and the

Bliss Ranch:

Amt. of stk. on

these ranches No. as counted

in 1902. by McCartney.

Angus Smith, Dairy 91 cattle in 1902 73 Dairy cows

Johnson.

K. D. Smith, Dairy 121 Sweeney 77 Dairy cows

E. D. Wolf, D. James,

1902, Bliss Ranch 48 Wolf's cs. '06 26

F. Threlkeld 71 7

Howells. Dairy 39 J'd'son's D'y 25 Dairy cows

Para, Dairy 86 17

L. J. Hensley 3

G. C. Cummock 40 14

Ayotte 3

Mrs. Quinlan 400 77 50 R.C. strs

G. Jacques 104 52
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B. F. Xotestine 47 17

E. Staffanson 67 31

Chas. B. Jones 44 50

Eli Desoiirdi 207 33

George Parrott 193 30

W. S. Stevens 56 56

N. Leffering 87 40

D. Griffeth 1500

D. Griffeth 11 12

W. P. Roberts 55 38

Wm. Evens 108 50

Schwend Bros 65 36

J. Quinlan 214 42

J. Bohn 25 16

J. Martin 79 31

W. H. Allen 10

Kreider 77 18

Morgan Evens 171 not e'n't'd by

McCartney 100 Mc. (4001)

Frank Callin 125

Jerry Ryan 179 1400 sheep 39

Henry Hoffman 48 15

J. W. Mitchell 10

Thos. & Eliza Elliott 584 371

N. J. Bielenberg 1350 573

W. C. Staton 200 37

Peter Staton 83 7

5021 2048

Decrease on 36 ranches, 2973.
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Mr. Ryan states on rebuttal that he was compelled to

move these sheep entirely from the Deer Lodge Valley, and

at the close of the case there was not any sheep kept within

the Smoke Zone of the Deer Lodge Valley.

Tlie tliirt3'-six men who testified for complainants on

direct, whose stock were counted by McCartney, the evi-

dence shows they owned and kept 5021 stock on these 36

ranches in 1902, or immediately prior to that time. In

the count made by McCartney there is 2048 stock counted

on these ranches, 233 dairy cons belonging to the tenants

on the A. Smithy K. D. Smithy Bliss & Howell ranches, and

fiftg cattle of Wm. Evens, tchich is not kept in the Valley:

also fifty heef steers belonging to Airs. Quinlam,, or a total

of 333 head that must be deducted from the Valley cattle,

leaving 1715 cattle and horses opened by these thirty-six

men as against 5021 in 1902. Bielenberg states prior to

1902, or five or six years ago, he kept 1200 to 1500 cattle on

his ranch, and at the time he testified vn March of 1906 all

the cattle he had on the ranch he had bought inside of fonr

mo-ntJhs^ and McCartney, who counted the cattle on this

ranch, states there was a sale of over 100 head the day he

was there, but this 100 head is included in the 550 he

counted, so we can exclude 570 cattle on Bielenberg^s ranch

as transient cattle, not being Valley cattle, which leaves

1165 head of stock of all kinds on these 36 ranches in 1906,

that are kept continuously in tlie Valley, while in 1902

there ivas kept and oivned by these 36 men 5021 liead, a

decrease in stock of over 75 per cent.

The sheep record shows only three bands of sheep in

the Smoke Zone: Griflflth, 1500 in 1902; Ryan, 1400 in

1905-6; Becks in 1904.
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Griffetli quit the business in 1902. Rj^an bought and

went into business in 1904 ; I^ept them two years. He lost

large numbers by death, and was compelled to remove

from Valley in 1907, showing sheep cannot be kept in the

Smoke Zone for any length of time. Sorn K. Beck, in

April of 1904, was compelled to take his sheep out of the

Smoke Zone, after being there about ten days. He lost 27

per cent inside of six weeks. (V. 8, 2982-83-85-87-93.)

Dr. Knoicles swears positwely these sheep died of arsen-

ical poisoning (V. 6, 2233.) So ice see a total destruction

of the sheep industry in the Deer Lodge Valley.

N. J. Bielenberg states he lost 1500 sheep in the years

1902-3-4. (V. 12,4816.)

McCartney, Deft. Wit., laid over from March 9th to

19th on account of stormy weather. Same time Staton

was counting cattle.

The amount of stock counted by E. McCartney, Deft.

Wit., upon the farms of the Farmers' Association and be-

longing to the men who testified slwwing the different

kiMds of stock. This count was made in March, 1906.
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We find on taking McCartney's count for tlie stock on

the ranches of tlie men belonging to the Farmers' Associa-

tion, who testified in the case. tJicre are 31 nioi icho own

stock in tlie VaUei/ nho testified. These 31 have horses

and cattle to the number of 1899. Bielenberg and Elliott

Imve 854 head of stock

—

almost as many a.s the oilier 29

men.

Bielenberg's testimony shows the stock he has, he has

only recently bought and they are only kept there for a

short time. In this 1899 head are included 205 head on

Jacobson's ranch which are being fed there temporarily,

so we take the 550 on Bielenberg's place and add the 205

on Jacobson's place, which e(iuals 755 head. Deduct this

755 head as transient stock and we hare only 1111 head of

stock that can he called Deer Lodge Valley cattle a^nd

horses.

The losses of stock that is only held in the valley for

short periods would necessarily be small, as they are only

held there to feed hay to, and are removed or sold and not

allowed to pasture to any extent. In figuring these cat-

tle in the per cent of loss is unfair to the complainant as

all the testimony in this record shows.

Stock in the valley, as a general thing, do not die until

exposed to these conditions for some length of time. Take

the year 1902—in which year the death and sickness among

the stock is acknowledged by the defendants to have been

caused by the smelter fumes, and what do we see?

First. The smelter started in the spring of 1902. or

about March 1st. The first deaths caused in the valley

was among the Callan herd along in July, or about 3 1-2

months before deaths began to occur. Then along in Sep-
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teniber, or five months after, stock begau to die in the

Warm Springs and the upper end of the valley near Sec-

tion 16, or where the company farm now is, and later in

the fall and winter in the regicm of Nick Bielenberg's

ranch. Taking nciv stock from tJiree to sir months after

being exposed to the smelter fumes before deaths began to

occur, and what was true in 1902 is true now. Htock do

not begith to die, as a rale, untU they hare been exposed to

these smelter fumes for a period of so)nc months, so that

in including as valley cattle or Jiorses those that arc

brought in and fed hay and then taken out in a short timr

is entirely unfair and unjust to the complain aoit.

These 31 men who testified in direct on complainant's

case had only 1144 head of stock that had been there for

any length of time. Perkins, Jacobson and Staffenson,

three of the 31, were only called on rebuttal and any stock

losses they might have had in 1903-4-5 axis under the rul-

ings made by the Master, excluded, so we have the losses

testified to by 28 men on direct^ and the losses rjf the re-

mainder of the 107 farmers or to the number of 79, do not

appear on this record. Still defendants assume in their

general summing up of losses that all losses that have oc-

curred in the valley among stock are given in the record.

The only fair way to compute these losses is to take the

actual number of stock that is kept in the valley contin-

uonsly, or stock owned and kept there for ranch purposes,

and take the losses occurring among this class of stock

and we then get an approximate idea of the per cent of the

death loss. But this cannot be done and give the com-

plainant justice in this case, for the reason that stock are

not kept in the Deer Lodge Valley at this time or since
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tJic .smoke wider the samr coiiditioihs a.s- exist in any other

rallc}/ in Montana. In other vaUeijs of Montana stock cat-

tle and homes are aUawed to pasture and run on the ranges

for at least nine months in the ijcar and are fed little or

no hay, while in the Deer Lodge Valley, in some localities,

cattle are not alloiced to pasture at all, and in other parts

not to exceed five months.

The defendants' own experimental stock was fed ( in the

case of the Staton cattle) for 7 1-2 months, shewing that

the defendants themselres did not alloic their stock to luive

the average stock conditions of Montana. The testimony

of everA' witness for the complainant shows that they feed

from two to three times the hay per head they did prior

to the smoke period, and still, under these conditions, they

lose stock, cows and mares abort and won't breed.

Let us look at the condition of the stock business in the

valley at the present, in the year 1904-5, as testified to by

the following witnesses, and see what it shows.

Geo. Parrott in 1904 had about 65 cattle and 15 horses.

He could not keep his cattle on the west side of the Deer

Lodge Valley, hut took them to the east side, over the

mountain, out of the smoke. Died when brought to the

ranch; cows aborted, so castrated his hull; quit breeding

and sold his stock. Has March, 1906, ten cows, six calves

and fourteen horses.

Shows this man's stock business is destroyed ; while prior

to any smoke he kei)t 150 horses, and about the same

amount of cattle, A\iiich he kept on the west side of the

valley on the Mill and Willow Creek range.

W. J. Evans, since 1902, has kept no horses or cattle in

the valley, but takes them to French Gulch, 22 miles, and
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only brings them back during the feeding period, and (hx-s

not allow them to pasture. He had over 200 head prior to

1902 of cattle and horsea He has now about 50 cattle.

W. C. Staton had in 1904, 200 head. He now has 37

head. Sold cattle and horses in the fall of 1905, since then

does not allow stock to pasture. He turned si^ head on

pasture as att experiment in September, 1906, of ichieh

three died, one killed, ready to die, or lost four of the si.):-

in five months^ and Staton's testimony shows these horses

had the range of his entire ranch of over 3000 acres. He

is out of the stock business.

Peiter Staton, Comp. Wit., only three horses, three cows,

on his ranch. Shipped 75 or 80 head of cattle to Milk

River to keep them from dying in 1902. In January ot

1907 had one heifer left and four horses, lost tJirec head

of horses out of the seven he had on the ranch in 1906, and

the only cow he had.

This man is out of the stock business.

F. Kreider, Comp. Wit., had 65 or 70 liead of cattle and

eight horses in 1904. He how has 10 cows and eight

horses. A great many died and he sold the remainder.

Don't allow stock to pasture but feeds in the barns and

corrals.

Made prior to 1902, |1500 a year profit. Now he is <> it

of pocket.

(Note—Out of the stock business.)

Notestine has 17 cattle and a few work horses at the

present time. Had larger number prior to 1902.

(Note—Out of the stock business.)
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D. L. Griffeth, three cows and uiue horses. Don't pas-

ture at all. Keeps stock up. Was in the sheep business

prior to 1902. tSokl out in 1902 and quit the sheep hiisi-

ness.

Wm. Parrott, 5 milch cows, two calves and five horses.

Don't pasture ; keeps stocks up.

B. Para, 11 cattle and six horses in March. Keeps in

barns and corrals and feeds only. Onh' pastures cattle

on the east side of the Deer Lodge Valley. Don't pasture

on the ranch.

F. Threlkeld, no stock to amount to anything since 1902.

He has not restocked the ranch. He had over 100 head

prior to 1902. He now has three cattle and four horses.

Don't pasture, but feeds in barns and corrals.

One of the stock business.

Aiid the remainder of the men who testified for com-

plainant, and whose stock was counted by McCartney, tell

practically the same story as the ones quoted, showing

the only icay to keep stock alive at all in the smoke affected

portion of the valley is excess feed, extra care, and not to

pasture, and still icith this extra care the fanners of the

valley are not able to keep their stock in normal health and

large numbers die.

We now take the number of cattle and horses as shown

by McCartney's count on the ranches of the men who tes-

tified in this case for complainant, and take their losses

from the fall of 1904 to the time complainants closed his

case, April 15, 1906.

The following table is based on the stock on the ranches

named below, on whose ranches defendant's witness, Mc-

Cartney, counted the stock and the numbers of stock given



—1755—

by defendant's witness are the numbers taken, Wc onlif

tdke the names of the men who testify in the case, a^i there

is no record of the stock loss of men who did not testify.

Some of the men icho testified, had quit hnsiness in the

valley prior to McCartney's count, and in these cases Mc-

Cartney reported no stock or did not mention their names,

and as to arriving at any percentage of loss accurately, it

is impossible, under the conditions that exist in the Deer

Lodge Valley. As every stock man or ranchman in the val-

ley, with the possible exception of Thos. Parker and Chas.

Bowman, shows that the amount of stock kept hy them, is

steadily decreasing, and in iTiost instances have entirely

gone otit of the stock hnsiness, while in the cases of Bielen-

berg and Elliott the amount of stock kept has decreased

50 per cent in the case of Elliott, and in the case of Bielen-

herg, 75 per cent of the stock kept. Bielenherg doesn't at-

tempt to breed cattle at all.

Take the numbers of stock found on the 29 ranches of

the men who testified, and belonging to the Farmers' As-

sociation, whose stock was counted by McCartney, and

what do we find? Very few to the ranch. Deduct Biehni-

berg's, Elliott's stock, 205 transient cattle on Jacobson's

ranch and the 50 head of Wm. Evans cattle which are kept

out of the valley in French Gulch.

Bielenberg 573

Elliott 371

Jacobson (transient) 205

Wm. Evens (French Gulch cattle) 50

1110

Take the 1119 head from 1899 found by McCartney on
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these four ranches and we have 700 left for the other 27

ranches, or about the amount of cattle alone that the Quin-

lan ranches carried prior to 1902, or an average of 29 head

to the ranch, which are mostly work horses and milch

cows. Also note on page 18063, V. 46, Deft it. BcCleary,

the Williams estate ranch in upper Deer Lodge Valley,

kept from 300 to 400 of stock in 1902 and now has only

about 30 head, and the court will see that this ranch of

about 1600 acres (see Deft. Ex. No. 1 ,map of the valley),

kept more stock than is now owned in the entire upper ral-

ley striking a line east and loest from the smelter.

In the following table we take the count of Defendants'

witness, McCartney, of the stock on these ranches, for the

reason that McCartney is the only man who made a com-

plete count of all the stock in the valley. This stock was

counted along in the spring of 1906, while cattle and

horses were on feed and doubtless is approximately cor-

rect. We only give McCartney's connt in this table on the

ranches of the men who testified i/n this case.

We do not claim that this table gives the correct per-

centage of the stock loss of these men, for very few of

the witnesses gave the actual number of stock they had each

yeiar and the deaths that occurred each year, and it is

impossible from the record to give any correct percentage

of stock loss for any year or even for the full length of

time of this controversy; but we submit this table simply

to shoiD the great losses that these men liave sustained

since the erection of the big stack. We include abortions a-y

loss of stock. We also give the total number of deaths and

include all farm animals^ excluding hogs amd sheep; these



—1757—

figures refer cmly to horses and cattle except where it menr

tions sheep.

In this table where the witness is marked "rebuttal" the

stock losses as given here only apply between the periods

of the closing of complamant's case on direct mid the close

of defendants' case on direct^ or a period of about six

months. In this table we have not yiDcn any of the losses

of the men who testified mi whose ranches Mr. McCartney

did not comit stock; and in this table every man who tes-

tified in this case, whether on direct or rebuttal, for com-

plainant, on which Mr. McCartney found any stock, we

give his stock losses.

In the case of Nick Bielenberg and John Quinlan, in

their range cattle, we estimate in one case, Jno. Quinlam,

the amount of slunk calves. (V. 30, 11587.)

Wenger, Deft. Wit., states cows should produce eighty

per cent of calves ; in estimating these slunk calves we take

this eighty per cent of the calves cows should ha^e, de-

duct the amount received in live calves from the estimated

eighty per cent. The difference we cla>ss abortions, as lost

stock. This is only done in the case of John Quinlan, and

is only partially true in the case of Nick Bielenberg. (V.

30,11638.)

In Staton's losses we have not included abortions. El-

liott's testimony of losses by abortions show large num-

bers.

Bielenberg states on page 21521, V. 54, forty per cent

of the mares in 1905 slunk their colts. These are not in-

cluded in the stock losses. In 1906 states he counted 24

head of aborted calves, but lost a lot more. On page 21518,

V. 54, states he has lost more cattle between April 17, and
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January 26tli than he has given in the record.

On page 6012, V. 16, Htaton's testimoivy shows his Iverd

of cattle decreased fouHeen head in one year, or a total

loss of all increase in the herd and fourteen head from his

origi/nal number; but the number of deaths given by Sta-

ton, seveivty-twOy did not include a slunk colt or a slunk

calf. On page 6362, V. 16, Htaton shotvs he only got 25

percent increa^se where he should have had 80 per cent.

Staton's testimony shows that in 1904 from cattle bred

out of the D. L. Valley lie got a ninety per cent calf crop,

while in 1905 th same bunch of cows bred m the Deo- Lodge

Valley he only got a 53 j)er cent calf crop. These losses

are not in the following table.

Wolfe states on page 955, V. 2, that he has had two

slunk calves on the Bliss ranch. One calf died that was

born there and he thinks one died there the day he left.

Liffering states on page 3284, V. 9., he lost a good many

calves from the fall of 1902 to the spring of 1905, but

gives no number. Sold his cattle in 1905. States on page

3302, V. 9, that Jenderson's cattle were losing their calves

at the time this count of McCartney's was being made,

but gives no amount of calf loss among the Jenderson

cows.

Number of stock counted by McCamey, Deft. Wti., and

stock losses of complainant's witnesses since erection of

new stack, who testified in the case, whose stock was

counted by McCartney

:

H. J. Quinlan, no stock.

Geo. Parrott, 30 cattle and horses, page 3254-3179, V.

9; deaths and abortions since new stack up to time Com-

plainant closed his case, 35.
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W. J. Evans, 50 French Gulch cattle (V. 9, 3516, V. 10,

3961-62) ; deaths and abortions since new stack up to time

Complainant closed his case, 36,

W. C. Staton, 37 cattle and horses (V. 15-16-54, 5979-

6017-21424-21408-21419) ; deaths and abortions since new

stack up to tmie Complainant closed his case, 72.

P. Staton, 6 cattle and horses (V. 54, 21369-70) ; deaths

and abortions since new stack up to time Complainant

closed his case, 4.

F. Kreider, 18 cattle and horses (V. 10, 3866-68-83)

;

deaths and abortions since new stack up to time Com-

plainant closed his case, 26. (Not counting slunk calves.)

Notestine, 17 cattle and horses (V. 8, 2836-2841) ; deaths

and abortions since new stack up to time Complainant

closed his case, 16.

Wm. Parrott, 12 cattle and horses (V. 11, 4244-46)
;

deaths and abortions since new stack up to time Com-

plainant closed his case, 19. (J. Silver's testimony.

These cattle died as result of 50 days' feeding in the Deer

Lodge Valley on the Wm. Parrott ranch.

)

D. L. Griffeth, 12 cattle and horses; no stock loss;

keeps horses in barn.

B. Para, 17 horses and cattle, (V. 3, 1073-1081) ; deaths

and abortions since new stack up to time Complainant

closed his case, 23.

Threlkeld, 7 cattle and horses, (V. 3, 980-989; deaths

and abortions since new stack up to time Complainant

closed his case, 2. (Got only two calves since 1903.)

Wolf, 26 cattle and horses (V. 3, 902-954) ;
deaths and

abortions since new stack up to time Complainant closed

his case, 13.
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Stephens, 56 cattle and horses, (V. 9, 3228-3253-3257)
;

deaths and abortions since new stack up to time Complain-

ant closed his case, 9.

E. Staffenson, 31 cattle and horses (Y. 8, 2927-2954-2955-

2930) ; deaths and abortions since new stack up to time

Complainant closed his case, 48.

J. Staffenson, 14 cattle and horses (V. 54, 21148, re-

buttal) ; deaths and abortions since new stack up to time

Complainant closed his case, 10,

W. Staffenson, 12 cattle and horses (rebuttal.) Gives

no count of loss of stock except on page 21741, Y. 55;

sent cattle away; sold some horses; some died; has onl^-

four head left.

Jacques, 52 cattle and horses, ( Y. 8, 2757-2766
) ; deaths

and abortions since new stack up to time Complainant

closed his case, 10.

Schwend Bros., 36 cattle and horses (Y. 11, 4120, Y. 9,

3564-65) ; deaths and abortions since new stack up to

time Complainant closed his case, 12.

C. Jones, 50 cattle and horses, (Y. 8, 3013-3050) ; deaths

and abortions since new stack up to time Complainant

closed his case, 21.

Liffering, 40 cattle and horses. Twenty-eight out of the

40 are Jenderson cows; no losses of cows reported, but

Liffering states (3297) his stock would all die if he let

them run out ; only has 11 head of his own.

Roberts, 38 ca/ttle and horses (Y. 54, 21445, Reb. 11);

deaths and abortions since new stack up to time Com-

plainant closed his case, 61.

Cummock, 14 cattle and horses, (Y. 7, 2578) ; deaths and



—1761—

abortions since new stack up to time Complainant closed

his case, 1.

Jacobson, 235 cattle and horses (V. 54, 21385) ; 205 for-

eign cattle. Deaths and abortions since new stack up to

time Complainant closed his case, 5.

A. Perkins, 34 cattle and horses. Perkins called on re-

buttal to show the uselessness of photographs of vegeta-

tion in the Deer Lodge Valley.

Mrs. Quinlan, 77 cattle and horses (V. G, 2651-2722,

Quinlan's testimony) ; 50 Rock Creek steers. Deaths and

abortions since new stack up to time Complainant closed

his case, 17.

J. Quinlan (V. 10, 3585-6.) Estimated loss on calves in

one year, 75.

J. Quinlan (V. 8, 3589-3646-3631); deaths and abor-

tions since new stack up to time Complainant closed his

case, 12.

Bielenberg, 573 horses and cattle; losses 1904 (V. 12,

4419-20), 132; losses 1905 (V. 12, 4420-4459-4434), 252;

losses 1906 (V. 54, 21499-21521-21500), 44.

Elliott, 371 horses and cattle (V. 12, 4435) ; deaths and

abortions in 1904, 77.

J. Ryan, 39 cattle and horses (V. 9, 3199), 400 sheep in

14 months, 1905 to Feb. 1906; 1906 to Jan. 1907 (21547-

21557), 125 sheep; total 525. Ryan's stock loss, horses

and cattle between April 15, 1906 and Jan. 16, 1907 (Y.

54, 21539), 13.

Bohn, 16 cattle and horses (V. 10, 3644) ; deaths an!

abortions since new stack up to time Complainant clot :h1

his case, 1.

Martin, 31 horses and cattle (V. 11, 3718-3720; ;
deaths
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and alwrtions since new stack up to time Complainant

closed his case, 23.

Hoffman, 15 horses and cattle (V. 11, 4173-4150-4148),

deaths and abortions since new stack up to time Com-

plainant closed his case, 4.

Horses and cattle dead, total, 1073.

Bielenberg (V. 13, 4816), lost 1500 sheep in 1902-3-4.

Soren R. Beck (V. 8, 2982-83-85-87, lost 675.

Total sheep ded, 2175.

The above table shows that on these ranches are the

Evans cattle, 50 head foreign cattle, and on Jacobson's

ranch 205 cattle brought to feed during the winter and the

Bielenberg and Quinlan cattle are cattle recently brought

into the valley for to be fed, or about 400 head. So we

see almost as many deaths and abortions have occurred

on these ranches in about two and a half years as these

men have stock. As there is at least 655 cattle counted

and included in this table that are not kept in the valley or

raised there, and no sheep are now kept in the smoke zone,

except a few kept by Bielenberg for immediate slaughter,

some 200 head.

LOSSES OF PEOPLE WHO TESTIFIED IN THE
CASE FOR COMPLAINANT, WHOSE STOCK WAS
NOT COUNTED BY MR. MCCARTNEY.

Many of these people had quit the stock business or had

taken their stock from the Deer Lodge Valley prior to Mr.

McCartne/ifs count, therefore, he found none to count.

Morgan Evans (V. 11, 3985), lost three horses in 1904,

three horses in 1905, twelve horses in 1903 and twenty-

five cattle. In 1904 lott a lot of calves; ten cows slunk

their calves in six weeks.
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*'I lost some in 1905, three or four. (V. 11, 3986.)

il. Were they old or young stock?

A. / didn't have any old ones, the poison killed all the

old ones. I have seen like conditions at i^icmisea, Wales,

ichere there is a copper smelter; timt was in 1852-3." ''And

tJie cattle there had the same symptoms they hm-c on my
ranch today/' (V. 11, 3988.)

Mr. Evans states on page 4002, V. 11, that in 1905 he

only got twenty calves and there were thirty-five or forty

coivs that should have calved if everything had have been

all proper.

Jos. Silver (V. 11, 4242), on January 2, 1905, toolz siosty-

five cattle and four Iwrses to Parrott's ranch in the Deer

Lodge Valley from Divide. The stock was all young stock

except on horse. Kept them there until February 22nd.

"I took them back to Divide because they began to die.

Five died on the Parrott ranch. The rest were in verj'

poor condition. They were scouring and their lips were

sore. Their hair fell off in a bunch.

Four cows lost their calves at Parrott's and five lost

their calves after they got back to Divide. Lost eighteen

head.'' (V. 11, 4245.)

Mr. Silver lost nine cows and nine calves mid one horse,

or a total of nineteen head out of sixty-five in fifty days

m 1905-6. (V. 11, 4246.)

The Court must take into consideration tJiat tlie 0)ily

record of losses in the Deer Lodge Valley arc the losses of

the men ivho testified in this case. There were fifty or

sixty farmers who belonged to the Farmers' Association

whose stock losses do not appear in this record, as well

as a number of farmers residing in the Deer Lodge Valley
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^^•llo do uot belong to the Farmers' Association, and the

defendants' attempt to dpplij tJie lo.'^scs of the men who

testified to the number of stock counted bij McCartney in

the entire Deer Lodge Talley is unfair and unjust, as the

Complainant in this case does not claim the smoke zone

extends to the limits where McCartney counted stock.

Mr, Evans' statement of thousands of sheep in the smoke

zone is untrue and not borne out hy the record. There is

not a hunch of sheep kept in the smoke infected portion of

the Deer Lodge Valley, and sheep of Mr. Geo. Johnson, the

closest sheep to Anaconda, some fourteen or fifteen miles,

are kept on the east side of Deer Lodge River and out of

the smoke zona

Hempstead & Boyle also keep their sheep on the east side

out of the smoke zone. These are the only two men in the

sheep husvness south of Deer Lodge City. The others run

their sheep below Deer Lodge and entirely mit of the smoke

infected portion of the Deer Lodge Valley, and we chal-

lenge the counsel for the defense to show anywhere in or

out of the record a bunch of sheep in the smoke infected

portion of the Deer Lodge Valley.

Evan Evans, Comp. Wit., has no stock in Deer Lodge

Valley. Keeps them all in French Gulch.

Pat Lappin, Comp. Wit., page 21178, V.- 54, states he

had. eleven head of cattle in April, 1906. Lost three head.

Gregor Schwend, Comp. Wit., page 2157, V. 54, had

thirteen horses in the spring of 1903 (V. 54, 21158.) Had

lost eight head of these horses since the hig stack was

built (V. 54, 21159) ; says the mares slunk their colts (V.

54, 21158) ; states he lost most of these horses in 1904-5.

J. O. Allen, Comp. Wit., states on page 21167, V. 54, had
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five horses and four cows on his ranch in the summer of

1906. (V. 54, 21168.) Lo,sf tiro horses (V. 54, 21178);

states the range is good near his place in the valley; no

stock there. He keeps his caittle over in French Gulch and

says he does so because he cannot keep them in the Deer

Lodge Valley.

Page 21191, V. 54, Frank Bigrass, Comp. Wit., shows

hs lost three out of four horses. States cm page 21194, Y.

54, one of these horses was an old horse; the other was

pretty old too, but not too old to work. The other one was

six or seven years old. States the second horse he gives as

an old horse, his teeth were good and he ate well and he

was working him when he died. (V. 54, 21197.)

So the Court can see that Mr. Evans' statement that

Mr. Bigras' horses were 28 and 30 years of age was not

true. It only applies to one; that he killed, the old one.

Jno. Malinak, Comp. Wit., had six horses in the fall of

1905. Five died. The doctors killed one, pretty near dead.

(V. 54, 21314.) This man lives on Mill Creek, y'^hous

ccmiplete destruetion of horses in 1906. On page 21315,

V. 54, states he got two cows last spring and a calf (the

spring of 1906.) One cow was dead, and the other just

skin and bones and he had to send her to French Gulch.

On page 21336, V. 54, he states that the Arabiait that

rented his rancli m 1905 had four horses mid he lost three

of them. On page 21336, V. 54, he also shows that he lost

fire horses in 1905 and states after they all die, he hui/s

another^ as he has to have horses to kc^^p the ranch going.

On page 21342, Y. 54, Dennis Callen shows he lost one

horse and two cattle, and on page 21348, V. 54, Callen tells

Kelley that some of the cattle he bought of him, of the
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company, bad not have killed them they would have been

(lead in two or three days any way.

Jno. Karloek, Comp. Wit., states on page 2131:8, X. 54,

that he has to send his stock to French Gulch to keep them

from dying. States on (V. 54, 21356) he turned one horse

out in the spring of 1906. He got the sore nose and died

on him. States he had a colt, born in June and it died in

twenty-four hours. States he keeps on his ranch at this

time, on Mill Creek, only three horses and one cow. Keeps

them in the barn. States he has two colts, two cows and a

calf over in P'rench Gulch. States he has lost in the last

four years six head of horses.

Angus Smith states on page 653, V. 2, he lo.st 41 It cad of

stock from l^epteiuhcr, 1003 to September 1904.

( Note—Quit business.

)

K. D. Smith, page 777, lost 24 head in the fall of 1904,

sold 22 more for |150.; most of irJiich 22 head cost him |50

a piece.

(Note—And entirely quit the business.)

Byron Howell's ranch, Howells states on 894, \. 5, the

cows wer losing their calves, some of them living only a

day or two.

Wm. H. Allen (Y. 10, 3779), states his renter had

three or four horses there in 1905 and they died.

On page 5674-6, V. 15) Frank Callen states his cattle

continued to die up to 1905; ouU) had one left alive and

he gave that away. t>)tatcs he had tirentij-seren Imrses in

1902 and tJiei/ arc all dead up to this tiute e.reept one.

(1906.) On page 4044, V. 11 states he had 100 head of

cattle and be horses in 1902.)

(Note—Total loss.)
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Juo. W. Mitchell, page 4195, X. 11, states lie lost three

horses and four head of cattle, new stock.

On page 3058, V. 8, Dezourdi states he took 178 cattle

in the winter of 1904-5 to feed hay that he bought on the

Gibbs ranch. On page 3059-60, V. 8, he says while on the

Gibbs ranch "They got as bad as ever I saw any stock They

got down poor and failed. Were smoked." Sold 133 (jf

them for |15 a head. Shows on page 3059, V. 8, he lost four

cows and only got about one-third of the normal calf crop.

States these cattle would have been Axorth |20 to .|22 a

head if they had been all right. States on page 3059, V. 8,

that there were thirty to forty of them so weak that he

could not get them any farther than his home ranch.

The testimony of these 3G witnesses witnesses for plain-

tiff, whose stock were counted by McCartney, Deft. Wit.,

shows there are only five men who have over 25 cattle

(who are not engaged in the dairy business.)

W. J. Evens keeps cattle in l^rench Gulch.

E. and P. Staffenson, 31. Shipped cattle there testify-

ing; not there.

Jno. Quinlan, 37.

Elliott, 321.

M. Evens, 52.

Showing an almost complete destruction of the breeding

of cattle in the valley. The above five are the only men

who have over 25 cattle (excluding men engaged in the

dainj husiness) in 1906. While in 1902, as seen by the

testimony, there was scarcely one of these 36 men who did

not have over 25 cattle and up into the hundreds.

The record shows thatA'". J. Bielenherg alone in 1902 Jiarl

more breeding stock than the entire thirtij-six has at this
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time. (Excluding dairy cows), and in the fact of this un-

contradicted testinion}^, Defendants claim no decrease in

the stock in the valley, and state that the farmers are as

prosperous and conducting their business as they always

have.

The record shows directly opposite of what defendants

arg-ue.

If the actual death of stock in the valley was the only

trouble to the live stock industry, and noue sickened, and

cattle bred as formerly, and could be taken care of, and fed

as the farmers used to care for their stock then it might

he possible to arrive at the injuru to the stock bij f/iriiu/ a

percentage of loss in deaths, but an animal that i.s sicJv

and requires ea-tra care and wont breed and coiitiinte,^ in

that condition^ as does the animals of the valley, they are

therefore of less value than a dead animal.

The stunting in the growth of the cattle and horses

that do live is another scmrce of damage, while the lessened

price received for them, and the failure to fatten and all

these things cannot be figured in the per cent of deuth-

loss, bat are nrertheless a great source of damage to the

farmers of the vulley. In their per cent of loss the defend-

ants dodge the sheep losses, but the record shows everj' nmn

who has been in the sheep business in the Smoke zone of

the Deer Lodge Valley has been compelled to remore his

sheep or sell them for irhat he cmild get, thus one of the

most profitable of the live stock industries of any country

is entirely destroyed in the Smoke Zone of the Deer Lodge

Valley. The horse breeding industry is shown to be ruined

as well. The mares foal less than half of the normal

amount of colts. Still in view of the manv different
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causes of damage to stock, defendants (juote the per cent

of deaths, and in the per cent of deaths do not give abor-

tions in cows, horses or slieep ; we challenge the defense to

sliow where their per cent firgures are correct, in anv par-

ticular, as to any year, or for the full period of time given,

1904, 1905 and 1906.

Bielenherg'.s losses alone ore more than thei/ glre for

the entire ralleij, and ire Jiare not g'lvew his losses from

October, 1902, to 1904, irhich is orer 400 head, includinfj

abortions.

The record is full of testimony of men selling their cat-

tle and horses, when they saw they were being injured at

greatly reduced prices, to save themselves from further

loss. And the testimony of different witnesses shows that

under the conditions under which horses and cattle have to

be kept in the valley at the present time to keep them from

drying, costs more than they are worth, but prior to the

Washoe Smelter they all state the stock business was

profitable.

Take the count of cattle made by McCartney on the 31

ranches of Complainant's witnesses (s(^e table) that is the

31 ranches on which he counted the stock and the same 31

men who' owned them, and who testified in the case. He

finds in March, 1906, a total of 1966 stock, foreign and

stock that belongs there, but 805 of these stoek are stoeJc

recently brought in to the valley to be fed hag. There is

only 1161 head that actually ivere Deer Lodge Valley stock

and owned by these thirty-one men, and on the same table

we find that these 31 men have lost, since the erection of

the big stack 1012 stock that can be accounted for, and al-

most every one of these men's testimony shows that their
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abortions and slunk calves and colts are not all given, or

they have suffered a loss of almost as many stock as they

notv hane, from September 1, 1903, to the close of the case.

We give the record page where these men swear to their

losses, but in Complainant's Brief a more detailed state-

ment is given under the head of the different men's testi-

mony, and in this table of McCartney's are not included the

losses of A. Smith, K. D. Smith, Desourdi and M. Evens,

who testified to conditions since the erection of the big

stack, and were not gwen in the McCartney table hecause

McCartney m tico cases found no stock in the case of A. &

K. D. Smithy and Desourdi only three cattle, and Morgan

Evens stock not given by McCartney. But these four men

show a much greater per cent of loss than the average of the

31, in fact, three of them entirely quit the raising of cat-

tle and sold out.

Morgan Evens, Plf. Wit., testimony shows he has lost

since 1903 (V. 11, 3985), 43 horses and cattle (V. 11,

3986.) Had a lot of slunk calves in 1901, and lost three

or four more cattle in 1905. States he got 25 calves in

1905 (V. 11, 4002), and should have had from 35 to 40,

showing enormous losses in cattle and horses by by abor-

tions.

Defendants claim all the deaths reported by all the wit-

nesses for both Complainant and Defendants, as 405 head

of horses and cattle, for 1904-5-6, and on the same page

gives the number of horses and cattle in the Deer Lodge

Valley as 9384 cattle, and 1632 horses, or a total of 11016

head. McCartney's Deft. Wit., count shoics the total num-

ber of horses and cattle, on all the ranches of the Farmers'

Association^ ichich they own to be 3550, or just about one-
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third as mmip cattle and horses as Defendants claim are

in the k:inioke Zone^ and for the purijoses of this count the

Defendants have stretched the Smoke zone to where it

never was shown to ewist at any time. One thing the

Court will readily see by McCartney's testimony /.v the

increase in. the stock as soou as yoii leave the smoke af-

fected portions of the Deer Lodge Yalley. The unfairness

of the Defendants is very clearly shown in their attempt

to apply the losses, as testified to by about 36 men for

Complainant and a few for Defendants, to (/// stock oicucd

in the entire Deer Lodge Valley, regardless of where they

are ranged, pastured or kept. We find two men out of

the Smoke Zone own more stock than the 107 in it, showing

the range stock industry is still profitable in the Deer

Ijodge Yalley, out of the smoke affected portion.

The record shows that Peter Yaliton, alone owns more

stock cattle than all the farmers in the Farmers' Associa-

tion. McCartney's count shows that Valiton owns 1514

stock cattle, hut prior to 1902 Nick Bielenberg kept as high

as 1500 stock, more stock cattle than is kept in the whole

Smoke Zone (excluding milch coavs.)

Defendants give the entire loss in the valley as shown by

the record to be 405 cattle and horses in the three years,

1904-5-6.

Complainant shows 31 ranches since the erection of the

Big Stack a loss of 1012 horses, cattle, calves and colts, he-

sides losses of 1200 sheep hy Beck and Ryan, and Bielen-

hcrg gives a loss of 1500 for three years of 1902-3-4, or 500

a year. The defense is silent on the sheep question in the

Smoke Zone.

The following shows land and stock owned by Defend-
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ant witnesses and distance thej^ live from the smelter

:

Chas. Bowman, (V. 24), land owned, 360; cattle owned,

155; horses owned, 14; miles, 14.

Chris, Jerguson, (V. 24, 9515). land owned, 280; cattle

owned 17 milck cows; horses owned, 17; miles 7I/2 N. E.

Chas. DuBey, (V. 24, 9311,) land owned, 120, only about

15 acres cultivated; cattle owned 6 milch cows, 6 calves;

horses owned, 4 ; miles, 2i/^.

A. M. Day, V. 23, 8948) -9, land owned, 160; cattle owned

3, only keep stock temporarily on the ranch. Keep stock on

Rock Creek since 1902 ; horses owned, 4 ; miles 3 west.

Peter Jessen, (V. 26, 10211), land owned 160; cattle

owned, 30 milch cows. About 10 young stock; horses

owned, 10; miles 6 east.

Fred Hengell, (V. 26, 10341), land owned, 240; cattle

owned, 4 milch cows, 2 yearlings and 1 calf ; horses owned,

5; miles, 6 northeast.

J. R. Heasley, (V. 28, 11201), land owned, 160, only 15

acres can be cultivated; horses owned, 4, miles 19 north.

Thos. Parker, (V. 21, 11201), land owned 200, 60 acres

hay, 90 tons ; cattle owned 18 cattle in 4 or 5 acres ; horses

owned 14 ; miles, 7 west.

F. Henault, (V. 19, 7719), land owned 320 ; cattle owned,

48, 22 calves; horses owned, 15; miles, 7 east.

Total acres of land owned, 2,000. Total number cattle

owned, 291. Total number horses owned, 77.

This foregoing is fully explained in the following pages.

Charles Bowman's testimony on page 9433, V. 34, states

he ran his cattle on the west side one year. ( Note—In the

Smoke Zone. ) They would not stay on the range but came
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into the ranch early that fall; while ranging on the East

side, (out of Smoke Zone), his testimony shows that they

stayed out until snow came, and did well, while the cattle

which he had on the west side were poor and thin.

Defendants claim that the Deer Lodge Valley farmer

gets as much per head for his beef cattle as they do in other

parts of Montana, Bowman states on 9450, V. 14, he sold

his three year old steers, beef steers, fro'in |25,00 to |30.00

a head. The Record shows that beef cattle, the same age,

from other parts of Montana sell from |45.00 to |55.00 per

head.

On page 9451, V. 24, he states that he sold his cows for

121.00 a head. Bielenberg's testimony shows that at this

same time he was paying from |25.00 to |28.00 per head

for cows o^wtside of the Deer Lodge Valley.

As Bowman is the only man of the Defendants Witnesses

residing in the Deer Lodge Valley who has any stock cattle

at all, we will later call the Court's attention to Mr. Bow-

man's complete statement in regard to this stock under the

head of "Bowman's Testimony."

Twelve men who own land in the Der Lodge Valley testi-

fied for the Defendants, or twelve out of the entire number

of Free Holders of that Valley. Two of these twelve have

no title to the lands on which they live, DuBey and Heas-

ley. Hengell's wife owns the land. One of the eight, Mr.

Jessen, is a dairy man, and only three men ow^ns any rango

stock, Parker, Bowman and Henault. Henault and Bow-

man are the only men who are really in the stock business

at all.

The total of all horses owned is 77 head.

The total of all cattle owned is 291 head.
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The evidence shows that the total production of hay on

their ranches is about 800 tons, or about the amount cut by

one man of the Farmers' Association, Mr. Elliott. Mr. El-

liott had more storl- in 1906 tJian all of them. He kept

twice the amount of stock on his ranch alone, in 1902, than

all of the actual ranchmen who testified for Defendants

have. Only one of these twelve raised any grain for a farm

crop, to-wit : Bowman. On two of these ranches, or the

ranches of Jessen and Jorgenson, only hay produced. All of

the farm crops of Hengell, Heasley^ and DuBey, combined,

does not exceed 40 acres.

By farm crops we mean crops produced where it is neces-

sary to plow the land, and do not include hay. Hengell's

crop consitsed of a few acres in grain, which he cut for hay,

and a small garden for his own use.

Heasley's crop, of about 4 acres, about all he raised of

everything, and he states there can only be about 15 acres

cultivated of his whole 160 acres.

DuBey's crop consists of 12 or 15 acres, mostly potatoes

and root crop. He cut only about 2^/2 tons of hay on his

ranch in 1906.

He states he makes his living, principally, by hauling

wood and stulls.

Jorgensows cattle are milch cotes.

Henault's crop consists of a small amount of hay only.

Don't pretend to farm. He leases his own ranch. The

ranch on which he lives is a Company Ranch. He worked

for the Company for many years.

Day's principal business in the Valley is a green hoiise.

What stock he oums he keeps on Rock Creek since 1902^
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only keping work horses and two or three milch cows in the

Deer Lodge Valley.

Thos. Parker's ranch is not claimed to be seriously in-

jured by Complainants, likewise Mr. Day's, as they are

west of Anaconda, and get very little of the fumes at the

point where their ranches are situated.

Defendants Counsel criticizes the Plaintiff in this case

for not introducing vnore farmers to testify. Defendant's

counsel claims 240 farmers outside of the Company's

ranches in the Smoke Zone, and as the Complainant only

called about 50 as witnesses that left about 200 at the dis-

posal of the defense, of which they only called twelve, who

were raising stock and farm produce, and the total hold-

ings of all the land of the Defendant's witnesses is 2,000

acres.

Is not this a most miserable showing, considering the

statement of Defendants counsel of 240 ranches in the

Smoke Zone? Which statement of 240 ranches in the

Smoke Zone is not a fact.

Why is it, that among all the ranchers in the Valley, De-

fendants only called eight? There are several men belong-

ing to the Farmers' Association whose individual holdings

of land exceed greatly the entire holdings, of all the wit-

nesses for the defense. The average holdings of land of the

Farmers per capita is 500 acres for the entire 107 numbers.

The average holdings of the twelve for the Defense is 216,

and the total holdings of the Farmers' Association is 55,000

acres as against 2597 acres owned by the witnesses for

the defense.

Of these twelve men who own any land in the Valley

their testimony shows their principal business is as fol-
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lows

:

Frank Henault works for Defendants.

A. .17. Dai/, Orcrn House prodncis. all .sfoe],\ cattle amJ

horses kept on Rock Creek.

Thos. Parker, principally hay; very few stock.

Peter Jessen, Dairy man.

Chris, Jorgensen, Dairy man, and he raises hav. Sold

all of his stock of horses in 1905 to Defendants ; keeps only

milch cows.

Fred Hengell, Lodging House in Anaconda, Principal

Business.

Chas. DuBej, Wood and Stull Business.

J. A. Heasley, only farms four or five acres; no stock

but 3.

Chas. Bowman, Farmer and stock raiser; the only gen-

eral farmer and stock raiser on the stand for Defendants.

Jno. Perkins, Principal business—hay—garden and

fruit.

Defendants put on 11 men in addition to the 12 free

holders, or a total of 23 men, who live in the Valley, and

owned stock. These 11 men were living and conducting

business on ranches which they leased from the owners.

Their business is given below:

W. J. Benninger, dairy man, west of Anaconda.

Lee Blain, dairy man, west of Anaconda.

A. B. Ensinnger, dairy man, west of Anaconda.

Jno. Hammer, Road Supervisor and works for Defend-

ants northeast of Anaconda.

Chas, F. Harrngton, dairy man, west of Anaconda.

Jas, A. Howard, dairy man north of Anaconda.

E. W. Oran, dairy man, west of Anaconda.
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Pat Sweeney, was in the dairy business; sold to Valarie;

now foreman for defendants company on company ranch.

Jno. Varlaine, dairy man east of Anaconda. Bought

Sweeney dairy.

Morgan Johnson, dairy man east of Anaconda.

Wm. McMongial, dairy man west of Anaconda.

Nine of the above eleven men are engaged in the dairy

business exclusively. One, W. J. Benninger, is principally

engaged in the same business but sells a few vegetables.

The other one, Mr, Hammer, has a few work horses and a

few milch cows. Principal business Road Supervisor, and

working for defendants in riding through the valley under

salary, and furnishing informaton to the Defendants Com-

pany for the purpose of this suit.

Cannot the Court readily see something strange in the

manner in which the Defendants have selected their wit-

nesses? Twelve out of these witnesses for defense, out of a

total number of 23, who reside and live and have any stocH

at all in the Valley are dairy men, while they only called to

the stand one man, Mr. Bowman, who has any stock to

speak of and who conducts a general farm in the Valley.

Excepting, the dairy men called as witnesses by Com-

plainant, the defense has called every dairy man except

two, (to-wit: E. Jenderson, on B. Howell's ranch, and

John Furst), who live in the Valley, and by these dairy

men they attempt to prove the condition of the stock in

the Valley.

Dairy cows are kept under such different conditions in

the Valley that no comparison can he formed beticeen the

dairy husiness and the general condition of the raising of

live stock..
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One significant thing about the way defense called wit-

nesses to prove conditions of stock is

:

First: All the interest most of the dairy men have in

the Valley (who testified for Defendants) is confined to

their stock and dairy business; only two of the twelve own

any lands in the Valley, to wit : Peter Jessen and Chris.

Jorgenson, both of whom are closely related to Jesse Mil-

ler or Ben Cosswhte; two of the defendants most a^etive

supporters amd enijiloyed in this case by defendants^ and

it is to the interest of these dairy men to conceal the facts

as much as possible, as the releases of all dairy men taken

by the Defendant in 1902-3 shoio they signed away all

future dam,ages to their business as dairy men, and as all

the dairy men who have testified in this case for the De-

fendants but three, were n the Dairy business in 1902, and

as only two of the twelve own any real estate in the Valley,

the court can readily see it is to their interest to not hwvc

the facts as to conditions in the Valley known.

The defense called as witnesses 12 out of the ramaining

14 dairy men not called by the Complainant, while of thg

Farmers of the Valley, or of the remaining 200 as clamed

by Defendants, they only called eight men who owned real

estate in the Valley, two of which were dairy men, and

only two of the seven who had any range cattle or horses,

Henault and Bowman, which two, ranged their stocl^

on the east side of Deer Lodge Valley, and practically out

of the Smoke Zone. The other five, Perkins, Heasley,

Hammer, DuBey and Hengell do not own collectively 50

head of stock, and their total cultivated crops do not ex-

ceed 50 acres, and the only men owning and pasturing the
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same herds of stock year after year in the Valley who testi-

fied for Defendants are Henault and Bowman and their

stock are pastured on the east side of the Valley.

The record shows Parker pastures a few west of Ana-

conda, but outside of Henault and Boivman the other eight

men who testified for defendants have so few stock, which

are principally dairy cows, and work horses, that they can-

not be considered in the stock business at all, and these

two men own a total of about 200 head of stock cattle and

no range horses to speak of, probably 12 or 15 head, while

the record of the Farmers and stock men show that about

36 men who testified for Complainant owned 5000 head in

1902, principally range stock.

Why did not the defense call such men as Jno. Furst,

Scott Peck, the Nortens, Geo. Donacich, Morile Strckland,

Steve Horvarth, Pat Lappin, Nels Pearson, the Rivors;

Bros., Henry Magher, and put them on the stand to show

the actual conditions in the Valley, as a whole? No, they

stopped at Mr. Bowman, the only all round farmer and

stock man in the Deer Lodge Valley produced by defend-

aiits.
f,

,

['^'^

Does the court not believe that many of these men who

have resided in the Valley for such a great length of time

were approached by the Defense to testify in their behalf f

Defendants cast insinuations against the testimony of

W. C. Staton, where he states the severty of the weather

caused him to suspend his count on the stock. McCartney,

Defendants Witness, was counting stock at the same time,

March, 1906, and he states on page 10643, V. 27, that from

March 9th, to March 19th, (McCartney's Testimony) did
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not go out on account of stormy weather. Staton states,

page 6052, V. 16, within the hist two weeks, (Staton is

testifying on March 26, 1906) I counted the stock on 43

ranches, and the storm came up and drove us away. Here

again we see the insinuations and statements of Defend-

ants' counsel shown to be false by their own witness jMc-

Cartney, who testifies on account of stormy weather he

did not continue his count. Staton was in the Valley at

the same tme as McCartney, and states exactly as does Mc-

Cartney.

Who can the Court believe here, witnesses for both com-

plainant and defendants or the statements and insinua-

tions of the attorney's for the defense?

Defendants claim the record shows 240 ranches in the

Smoke Zone outside of the Company's ranches. The rec-

ord shows no such facts, and we challenge the statement.

There is no 240 ranches in the entire Valley South of

Deer Lodge, and the only man who fixed the limits of the

Smoke Zone by legal subdivisions was W. C. Staton, on

pages 6023,4-5, V. 16.

Staton states the main Smoke Zone of the Valley is

townships 4, 5, 6, 7, North of Eange 10 west. In these four

townships is mot of the arable land of the Deer Lodge Val-

ley, (See Map. Defendants Exhibit). (6035, V. 16) Staton

states the Farmers' Association owns 41320 acres in these

4 townships. Defendant Companys, 8920 acres, (6026, V.

16.)

Northern Pacific R. R. Co., (Unfenced lands.) 7880

acres. 17760 acres Government and state lands in these

four townships, mostly unfenced. As these 4 townships
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have 92160 acres of land, and as the Farmers oivn 41320

acres, the Defendants 8920 acres, Govenvment State and

N. P. Rij., 25(M0 acres {irliich is costfi/ open land), very

little fenced. We have for the other owners outside of the

Farmers' Associaton only 16280. These figures clearly

show that the Farmers' Association own these four town-

ships, 21/2 acres to one owned btj other individuals, mid

Staton states on page 6024, V. 16, that there may be parts
of these four townships where the smoke may not injure.

These four townships Staton gives as the main Snwkc

zone of tJic Valley, hat on page 6024, V. 16, h gives other

portions in townships 4, R. 9, West, 1-3 of Township R,

9 West, 14 of township 6, range 9 west, as well as 2-3 of

township 4-11, 6-11, and 7-11 west, he states that is also in

the Smoke Zone of the Deer Lodge Valley.

Staton states that all the fenced land shows on the nmp.

(Meaning that which is enclosed in colored borders and

shown and marked with the owners name.) (V. 16, 6024.)

We ask the Court to take the Smoke Zone as shown by

Mr. Staton and take the map and count the numbers of

the ranchers shown on this map, and compare it with de-

fendants staement of 240 ranches in the Smoke Zone.

There has not been a witness for either complainant or

Defendants who states that any serious damage has oc-

curred outside of this area given by Staton and not all of

this area is affected in the same degree.

(Note—But, we believe that in time, if the Washoe

Smelter is permitted to operate in the same manner as at

present, that every ranch in the Deer Lodge Valley will

become damaged.)

Defendants state the farmers and stock raisers who ap-
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peared for the defendants and gave their number of ani-

mals and losses for the three years shows as follows

:

1904 per cent horse loss, 119 cattle, 0.4.

1905 per cent horse loss, 2.6 cattle, 2.0.

1906 per cent horse loss, 3. cattle, 1.

The Defendants state, "the Farmers and stock raisers

who appeared on the stand," mean's nothing in this case.

As they brought men from over all Montana, trying t(J

shoiD similar conditions to the Deer Lodge Valley, as they

give no names of the men, the class as stock raisers or

Farmers, and gve no numbers of stock oivned, the hare

statements of Defendants attorneys are tvorthJesx to the

Court, as showing any such state of facts to he n the record

and what is true of the table they submit as to the losses

of Defendants Witnesses, applies as well as to their table

of the per cent of loss by Complainants' Witnesses. Both

worthless.

Defendants again refer to the Standard crops as shown

by a bulletin (which was ruled out by the Master.) The

facts in this record, as testified to by the Farmers, are that

their crops are getting less and less each year, and this

testmony is undisputed. The Defendants attorneys keep

inserting the statement, of lack of water, improper farm-

ing and exhaustion of the soil as excuses for this decrease

in crops, and not on a single ranch or by a single witness

have they shown any shortage of water or mproper farm-

ing on any ranch. It is probably true that Mr. Miller, Mr.

Crosswhite, Dr. Traphagen and Prof. Blankenship criti-

cized the condtions as a whole, but when asked to confine

themselves to the a<mounts raised on any one raiwh, they
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kneiv nodi in;/ uhout care^ water conditions, yield or any-

thing else. Defendants failure to show any of the returns

from their 8920 acres situated in the main part of the Val-

ley, clearly shows they could not make a success under the

present conditions in the Valley. The defendants take the

grain yield of 1905, one year, and apply that as to condi-

tions in the Valley. Why not take the three years,

1904-5-6? The threshing returns of the Valley in the

Smoke Zone shows as follows:

THRESTING TABLE NO. 1.

Ranches Produced for Four Years, 1903-4-5-6.

COMPILED FROM TESTIMONY OF SCHWEND AND
REAL, Comp. Wit.:

1903 1904 1905 1906

2498 1560 Liffring, Nelson Ranch 1282 568

355 1227 Peter Johnson 963 602

1862 1609 Jno. Quinlan, Mero & Lowery 1892 1427

1756 858 Dancich, Geo 1185 1465

360 323 Johnson, Geo 1369 960

2080 1576 Bielenberg, N. J 2140 1429

1862 1494 Elliott, Thos 530 552

1086 583 Smith, Matt 1041 591

2742 1975 Jones, Chas 1921 1208

2599 1633 Scott, Dave 1362 1578

3314 2350 Hare, J. B 2096 2231

714 772 Quinlan Estate 742 818

21228 15960 16523 13529

The twelve above ranches show threshing returns for

the four years. The Court will see that in the year of 1903,
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when the smelter closed in JuIt, they raised 21,228 bushels

of grain, or about 5000 bushels more than they raised the

following year, 1904. There was a slight increase in 1905

of 565 bushels over 1901, v.hich might be due to more

favorable crop year. But, in 1906 these ranches fall to

13529 bushels, or a decrease of 7699 bushels from 1903, the

year the smelter was closed July 1st.

THRESHING TABLE NO. 2.

SOUTH OF DEEK LODGE.

Showing all Grain Threshed in and out of Smoke Zone.

1905 1906

P. Valiton 570 350

Alesworth 500 806

Sager 240 432

Xormandie 450 1298

Posengar 630 846

DeRosier 480 520

Hovarth 1225 850

Jacques 1490 1239

Donicich 1185 1381

Al Walker 277 203

Smith 1041 591

Scott Ranch .' 1362 1578

Jacobson 659

Maher 1125 737

P. Johnso// 963 602

Hare 2096 2231

McDaniels 355

Powers 1324 1704

Johnson 1369 960
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Coleman Ranch 547 090

Eliason 563 445

Hempstead & Boyle 372

Goldie, B 207 674

Mero 919 814

Lauderville 709

Chapman 690 604

Lowery 673 613

Mrs. Quinlan 742 818

Elliott 530 552

Bielenberg 2140 1429

Martin 426

Bohn 220

Ed. Perkins 161 767

Strickland 182

A. Peterson 892 791

J. Bennett 2012 1973

Roseberry 499 302

Bowman 2117 3219

Evans 818 639

Donicih 1185 1465

Schute 219 120

Children of God 829

C. Jones 1921 1308

Liffring 1282 568

DeRosier 480 520

Rivers 1508 620

A. Peterson 82 278

Whitcraft 500

A. Perkins 433 337

H. Casper 184 98
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A. Bennett 1075

McCleary 480

Schwend 813

Beninger 340

Day 904

Fisher 772

Hofieman 231

Levengood 647

Jno. Staffanson 426

Watts 380

41700 39839

Decrease of 1861 bushels in 1906 over 1905 for the entire

Valley south of Deer Lodge.

THRESHING TABLE NO. 3.

Smoke Association members who threshed in 1905-6, 24

Members

:

Threshing yields given.

1905 1906

Posega 620 846

DeRosier 480 520

Hovarth 1225 850

Jacques 1490 1239

Doncich 1185 1381

Smith 1041 591

D. Scott 1362 1578

Peter Johnson 963 602

J. B. Hare 2096 2231

Geo. Johnson 1369 960

Miro 919 814

Lowery 973 613
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Quinlan 742 818

Ellottt 530 552

Bielenberg 2140 1429

Peterson, A 892 791

Bennett 2012 1973

Eosenboroiigli 499 302

Wm. Evans 717 639

Donicich 1185 1465

Jones 1821 1308

Liffring 1282 568

A. Rivers 1508 620

A. Peterson 82 278

27335 22968

Decrease of 4367 bushels in 1906 over 1905.

THRESHING TABLE NO. 4.

North of Deer Lodge to Garrison.

1905 1906

Chas. Williams 1890 3690

Munson 550 787

Christopheson Ranch 2038 2548

Joe Bennett 686 675

Lars Olsen 881

Jno. Bielenberg 1230 1790

E. Laribee 2421 2082

Huffman (not properly eared for on ac-

count of sickness in 19061) 1000 726

Brenton( Record page 21658) 2370 981

Zozil 747 974

Bomont 489

Albie 816 715
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Henson Bros 400 400

Eeding 745 775

14898 18436

Increase of 3538 bushels n 1906 over 1905, below Deer

Lodge or out of Smoke Zone.

Threshing Table No. 1 shows in 1903, the year the

smelter closed, that the grain crop on these twelve ranches

in 1903 exceeded that of 1906 by 7699 bushels; and the

testimony of Elliott and Bielenberg shows in the case of

Ellott, he had in twice the land in grain in 1906 that he

had in 1905. Bielenberg's testimony also shows more land

in grain in 1906 than n 1905.

Table No. 2 shows that in 1905 there was 51 men rais-

ing grain south of Deer Lodge and in 1906, fifty, or one

less in 1906 than in 1905; but the Court will notice that in

1906 Day, Beninger, A. M. Bennett, Thos. Cleary,

Schwend, Fisher, Huffman, Levengood, Jno. Staffanson,

Watts, Trapp, eleven men raised no grain in 1906 who had

in 1905. All these men who threshed no grain in 1906, the

Court will notce ther lands are stuated n the smoke zone,

and are all stuated within five miles of the smelter, except

in the case of Trapp and Huffman, and this table shows

that in 1906 there was produced 1861 bushels less grain

south of Deer Lodge than in 1905, showing a decrease in

the entire valley in 1906 as compared to 1905, and we have

included in table No. 2 all men who threshed grain south

of Deer Lodge in 1905 and in 1906. Many of these men

included in this table do not clam to be damaged at all.

In table No. 3 we show the men belongng to the Farm-

ers' Association, or twenty-four men who raised and
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threshed crops of gTain for both 1905 and 1906, who are

situated in the smoke zone and claimed by complainant to

be damaged,—and what does this table show? That in

1906 these twenty-four men raised on these same twenty-

four ranches,—produced 4369 bushels less grain in 1906

than in 1905.

While table No. 4, giving all the men who threshed

north of Deer Lodge in 1905 and 1906, and giving the total

amount of grain threshed in both 1905 and 1906, shows

that the yeld nortt of Deer Lodge ncreased n 1906 over

1905, 3538 bushels. What better evidence can be pro-

duced showing the injury to the gTain crops than the

actual yields of gran?

These tables as a whole show the following facts : That

in the year of 1903, during which year the smelter was

closed, the largest crop of grain that has been producced in

the valley since the operation of the Washoe Smelter was

produced that year it did not operate during the growing

season for gTain. Twelve men in 1903 raised almost as

much grain in 1903 as the same twelve and twelve others

did in 1906.

Taking all the gram raised south of Deer Lodge, we find

a decrease of about 5 per cent, as a whole, hut take the

gram raised on the ranches of the Farmers' Association i/n

1905 and 1906, and we find the percentage of decrease miwh

greater, or about 25 per cent.

There was threshed in the year 1905 on all the ranches

of the Farmers' Association, or thirty-three in number,

33260 bushels, while vii 1906 all the grain threshed for

members of the Farmers' Association on tio&nty-eight

ranches w<as 25,567 bushels, or a decrease of 7693 bushels
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raised by members of the Fanners' Association in 1906, or

a decrease of grain raised of over 23 per cent, in- 1906 as

compared to 1905. These threshing- figures further show

that twelve men in 1903 raised almost as much grain as is

raised hy all the farmers in the Farmers' Assoeiatioii in

1906, showing a steady decrease in the yield of grain since

1903.

And there are a number of men who have entirely ceased

to raise grain at all in the immediate vicinity of the smel-

ter, to-wit : Levengood, Day, Watts or Stuckey Ranch,

Wm. J. Evans, W. C. Staton, Section 16 (or Company

farm), George Parrott, Frank Threlkeld, K. D. Smith or

Miller Ranch, John Staffanson, Eph Staffanson ; in fact,

the nearest threshing done in the valley, as shown in the

record, is on the Renault Ranch on Lost Creek in 1906.

On page 21711, Vol. 55, W. H. Staffanson states on this

ranch in 1906 was threshed from ten acres of land oats

and icheat to the amount of 110 bushels, or 14 bushels to

the acre.

Page 21760, Vol. 55, Staffanson states this ten acres was

clover and potato land. The ranch on which only fourteen

bushels to the acre was produced is the property of Frank

Henault, defendants' tcitness, so we see people who are not

smoke farmers (as the Farmers' Association members are

called by defendants' counsel) can not produce any more

to the acre than members of the Farmers' Association when

sitimted in the Smoke Zone.

The defendant produced Pat Sweeney, who testified on

direct that the crop on the Villeneuf Ranch, of one of the

defendants' farms, looked good.

Mr. Freeman, on another Company ranch, testified on
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direct to putting in grain in the spring of 1906. Nothing

further heard of these grain crops. The only witness for

the defendants who lived in the Deer Lodge Valley who

threshed a crop of grain in 1906 was Charles Bowman, who

had 202 bushels more grain in 1906 than in 1905.

Blain and Orm, in 1906, cut their grain for hay (V. 62,

24446) ; no threshing.

Page 24465, Vol. 62, Wm. Benninger cut his grain for

hay.

Day, page 24471, Vol. 62, no threshing given on this

ranch in 1906.

Page 24502, Vol. 62, McMonegal, company tenant, cut

grain for hay.

The defendants only call one witness on sur-rebuttal

from the Deer Lodge Valley who raised grain in 1906, and

have in no way been able to contradict the evidence of Mr.

Schwend, who, on page 21571, Vol. 55, states in answer to

the following question

:

"Q. Mr. Schwend, I will ask you to state whether or

not the grain yield was better or worse as you came near

the Washoe Smelter in the valley?

A. The only good gram ive got torn heloto Deer Lodge/'

Schwend, on page 24524, Vol. 55, states there was more

grain below Deer Lodge (meamng more grain to the same

amount of straw) ; cotild only thresh from ticelve to fifteen

hundred bushels in a day ahove Deer Lodge, while beloio

Deer Lodge could thresh 2,000 bushels or better.

Page 21661, Vol. 55, Schwend states the straw was so

brittle in the vicinity of Matt Smith's and Dave Scott

ranches that it was difficult to save the grain, and in his

testimonv describes the condition of the straw in the upper
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valley to be in about the same conditioii on most of the

ranches, ''brittle, hreals into chaff/'

Page 21664, Vol. 55, Schwend states threshed crops of

oats and rye grown below Deer Lodge that was not irri-

gated at all, and it threshed as goixl as any, meaning the

straw did not break up into cliatf, and had no trouble sav-

ing the grain.

Most of the witnesses for complainant in this case liarr

descrihed the burned condition of the hay and grasses, and

this brittleness of the straio clearly shows the injury to

the grain croups in the same manner.

Defendants criticize complainant for only being able to

give the threshing returns from thirteen ranches for 1903-

1901-1905-1906, while they, the defendants, come in with

only eleven men's yield for one year, and ask the Court to

find by the yield of that one year (1905) that the grain

crop on these ranches is more than normal, as compared

with a ruled out Bulletin.

Which is more fair, the yield on thirteen ranches for

a period of four years or on eleven ranches for one year?

Why did not the defendants give the returns from these

ranches in 1906, or at least the ones who raised and

threshed grain? Especially as they put on men to testify

to the extra good condition of crops in the Valley in 1906.

But this testimony so given by defendants' witnesses in re-

gard to 1906 was founded on how crops looked, from a

casual examination made principally while riding along

the public roads. The defense did not attempt to shoic by

a single tvitness what was the actual yield on one farm of

the entire Farmers' Association in tons of hay, or bushels

of grain, for the year of 1906, but only guesswork testi-
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mony was introduced in regard to crops, and only two men

testified to crops being better, to-wit, Mr. Crosswhitc and

Mr. Miller, both commercial witnesses.

^^'e will here follow with a table giving the returns in

bushels for the years of 1905 and 1906 of all the men as

given by defendants

:

1905 1906

1490 1230

(George Jacques, 45 acres drill measiire.)

(Vol. 7, 2768) : "Fair yield for my ranch 50 bushels to

the acre. Since the smoke oats have only averaged about

25 bushels."

In giving Jacques' grain yield for 1905 they cut out the

oat yield and only take the wheat, which Jacques states

was extra land and had been extra well fertilized. Only

about 16 acres taken here in 1905, while Jacques states on

page 2805, Vol. 8, wheat on the class of ground he had

in should have gone from 50 to 60 bushels to the acre, while

he only got about 42 bushels; and further states (Vol. 8,

2805) the oat crop was very poor in 1905, and on page

21140, Vol. 54, Jacques states his grain crop in 1906 was

not as good as in 1905, especially the wheat. Jacques

states this land that was in grain in 1906 was extra heav-

ily fertilized. Still, it only went 27 1-3 bushels to the

acre in 1906. Grain all oats in 1906 except six acres in

wheat.

1905 1906

1921 (bushels) 1308
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CHAS. JONES (V. 8, 3029) :

Grain not injured by smoke in 1902. On page 300G, Vol.

8, Jones states oats went 50 bushels to the acre in 1902.

In 1905 only went 22 bushels, showing- a steady decreasf.

In 1900 oats went (page 21278, Vol. 54) 15 bushels, and

wheat 22 bushels to the acre.

Page 3032, Vol. 8, wheat went 28 bushels to the acre

in 1905.

The Court will see defendants give Jones' yield of oats

in 1905 as 1442 bushels from 53 acres, which would make

the yield of Jones' oats 27.2 bushels to the acre.

Jones states positively his oats only went 22 bushels to

the acre in 1905, so we see where the defendants' counsel

has raised the j'ield of Jones" grain five bushels to the

acre.

Defendants' counsel, in order to arrive at the number

of acres of Mr. Jones had in grain in 1905, was compelled

to take the amount of wheat and oats threshed and divide

it by the amount it yielded per acre, and you arrive at the

acreage in grain of Mr. Jones in 1905.

C. E. Schwend, Comp. Wit., page 7050, Vol. 18, thresheil

489 bushels of what (note) at 28 bushels to the acre, 17

acres.

Of oats 1442 bushels, at 22 bushels to the acre, 70 acres,

or 11 acres more in grain in 1905 than defendants give.

They give the number of bushels raised correctly, but on

the oats they give the acreage 17 acres less tha/n it should

he in order to vncrease the yield per acre, hut in 1906 the

land only went 15 hushels of oats to the acre and 22 of

wheat, showing a decrease in yield in oats of 35 hushels
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to the acre mid 16 bushels of wheat to the acre, as com-

pared with 1902.

1905 1906

800 bushels. None.

W. F. STEPHENS, on page 3243, Vol. 9, 25 acres of oats

800 bushels, not 818. Defendants again assume 18 over

what is stated.

1905 1906

Oats. Wheat. Oatis. Wheat.

467 248 290 278

N. LIFFRING, pages 3310-11, Vol. 9, shoAvs in 1903

his grain averaged 24i/^ bushels to the acre. In 1904 (page

3311, Vol. 9) averaged 14.5 bushels to the acre. In 1906

crop decreased to 568 bushels, which in 1906 also includes

the Robert Nelson Ranch, while in 1903 these two ranches

threshed 2498 bushels, a decrease in (jrain productUm on

these ranches in four years of about four-fifths.

1905 1906

678 None.

GREGOR SCHWEND RANCH

:

C. E. Schwend states on page 3539, Vol. 9, this crop of

grain raised on alfalfa land; been in alfalfa four or five

years, and plowed up. Was oats and wheat (page 3538,

Vol. 9) ; was a fine crop of straw, but the grain was not

in it; many hulls empty.

1905 1906

1892 (Mero & Lowery.) 1427
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JOHN QUINLAN RANCH (Vol. 10, 3580) :

States 50 acres in grain in 1905. (V. 10, 3596) : States

owned this land since 1864, and lived there.

(Page 3600, Vol. 10) : ^'From 50 to 60 bushels of oats

to the acre, from that up to 75; a fair crop for my land."

(Page 3601, Vol. 10) : "We got 75 bushels to the acre

most every year." {Prior to 1902.)

1905 1906

235 None

FRANK KREIDER

:

Raised on potato land (V. 10, 3870), raised as high as

80 bushels to the acre of speltz on this land. Used to get

10 bushels of oats and wheat on an average.

(Page 3908, Vol. 10) : The ground was extra and seed

extra and a good season, still his average was less than 30

bushels to the acre.

1905 1906

Wheat. Oats. Grain.

449 369 639

WM. M. EVANS:

On page 3916, Vol. 10, Mr. Evans states positively he

had in 57 acres and it yielded 14 bushels to the acre, while

in 1903, the year the smelter was closed, his gTain yielded

28 bushels to the acre.

(Page 3949, Vol. 10) : Evans states grain was well filled

in 1905. Shows it had sufficient water.

(Page 3960, Vol. 10) : States land yielded 45 bushels to

the acre in 1901.
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Defendants give Evans only 40 acres of grain and as-

sume that one-half of this 40 acres was wheat and onc-iialf

oats, and makes the yield on wheat 24 bushels and oats IcS

bushels.

By cuftiiifj do'irm Erans' acreage thctj arc a(/<riii aljlc lo

increase the yield, and the C(mrt will see by Mr. Evans'

testimony he never gave the total iiumher of bushel.

s

threshed in 1905, l)Ht states it went 14 bushels to the acre,

and he luid 57 acres, and tlic amount threshed in 1905, as

f/iren in C L. Bears testimony, SIS bushels of n-Iieat ami

(Hits, confirms Erans' testim(tny as to the amount of laud

:

818 divided by 14 equals 57, acreage in 1905, and not, as

stated by defendants, 40 acres.

1905 1906

530 552

THOS. ELLIOTT

:

(Page 4354, Vol. 11) : Elliott states he had in potato

land in 1905, and it should have gone 40 bushels to the acre.

( Page 4361, Vol. 11) : Elliott's grain in 1904 went 37^/2,

50 acres in 1904, threshing returns, 1862 bushels, or 37 '/j

bushels to the acre.

(Page 21773, Vol. 55) : In 1906 Mr. Elliott had 53 acres

in grain. Threshed 553 bushels, or only about 10 bushels

to the acre in 1906.

1905 1906

Wheat. Oats. Grain.

262 1852 1429
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N. J. BIELENBERG

:

The yield of Bielenl)erj;*s land is about 20 bui^hels of

wheat, oats 70 bushels in 1905.

(Page 1580, Vol. 12) : States his laud is as good as any

land in the United States, and that 70 bushels to the acre

for this land is not a good crop, and he has raised from

120 to 130 bushels to the acre on this land at different

times. In 1906 this land produced only 40 bushels of oats

and of wheat 27 bushels to the acre.

(Page 4639, Vol. 12) : States ''an average crop of wheat

on my land would be 40 to 45 bushels to the acre," showing

an enormous decrease in 1906 on his grain crop.

1905 1906

Wheat. Wheat.

354 240

A. PERKINS, Comp. Wit. (V. 55, 21711) :

The wheat that took first prize at the Deer Lodge County

Fair in 1905. This wheat went 17 bushels to the acre in

1905; in 1906, 12 bushels. In 1884 this land produced 50

bushels of wheat to the acre. (V. 55, 21720.)

(Note.—The dust from this 1905 grain, when
threshed, was analyzed for arsenic by Dr. Swain (page

7020, Vol. 18), and showed .059 arsenic, calculated as

As203, and shows beyond a question that the fumes
from the smelter injured this crop of wheat.)

(Page 21727, V. 55) : States only one acre, <u' the lower

I)atch of wheat, got frosted in 1906. The 20 acres was

not frosted.

Albert Perkins states on page 21716, Vol. 55, that Jic

took second prize at the Deer Lodge Conntg Ftiir in 1900

with this irheat th<it only went twelve bushels to the acre.
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and further states that this wheat was frosthittcii. Tliis

testimony of Mr. Perkins will doubtless give the Court

a uidea of what kind of a "yob" the Deer Lodge Voiintjj

Fair teas. In fact, it was no county fair at all except in

name, but simply a straight Amalgamated Anti-Farmer

Fair.

This table gives amount of grain raised in 190(1, as well

as in 1905, of tlie eleven men whom defendants' counsel

(juote in 1905

:

SHOWING A DECREASE OF 4044 BUSHELS.

Name. 1905 1900

George Jacques 1490 1230

Charles Jones 1921 1308

AVilliam F. Stephens 800

N. Lilfering 715 508

G. Schwend 678

John Quinlan (Mero & Lowery) 1892 1427

F. Kreider 235

William M. Evans 818 639

Thomas Elliott 530 552

N. J. Bielenberg 2114 1429

A. Perkins 354 240

Totals 11547 7503

One significant thing shown by the record is that on th(^

above ranches given in the defendants' table of these eleven

men is that there icere 4044 bushels Jess produeed on these

ranehes in 1906 than in 1905.

The testimony of these eleven men show that in most

of the cases where the acreage of land is small it icas
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planted on the best land then had on the raneh, and everv

one of these men's testimony sIioavs the yield has been de-

creasing" gTeatly since tlie operation of the smeller, and

dcfctidants^ table is not eorreet, as in the ea<se of Jones they

hare raised the yield fire hu^Jtels per acre nirjre than Jcones'

testiinony shears. And in the case of Wm. Evans, they

hare decreased in their table the land in cultwati(jn, which

causes an increased yield per acre.

Which class of testimony is the Court going to take, a

Bulletin, purporting to give the average yield of Deer

Lodge County, Avhich, at the time it was issueil, included

what is now Powell County, or the sworn testimony of

these eleven men?

The defendants only try to show by this table what these

men raised for one year, 1905. For purposes of comparison

as to this Bulletin, and while the defendants' table shows

in 1905 these men raised 29 7-10 bushels of wheat and

33 2-10 bushels of oats, the evidence of all of these men

show this is not a normal crop for their lands. While in

1906 these same ranches only produced 7503 bushels; tchile

in 1905 they produced 11547 bushels, a decrease of 57 per

cent.

In the case of Mr. Thomas Elliott, he shows he had in

53 a^cres of land in 1906 and in 1905 20 acres, and yot only

22 busheU more grain in 1906 titan in 1905.

Take the eleven men given in defendants' table who pro-

duced grain in 1905 and 1906 and we find the production

on these ranches has decreased 38 per cent, in tJie year 1906

as compared to 1905.

The raising of grain and hay and stock in the Deer Lodge

Yallev all show a great decrease since the erection of the
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Washoe Smelter. Many men who were raisiujj, j^rain for

many years prior to the erection of the Washoe Smelter

now do not raise any. Take a distance of smne miles from

the smelter and you do not find a breeding herd of cattle,

or where any grain was threshed in 1906; have quit the

raising of grain and, cattle and horses.

Defendants state one reason for the lessened amount of

grain raised in the Valley since 1902 is the fact that people

have been putting in more alfalfa and using the grain land

for alfalfa. The only men who testified to seeding any land

to alfalfa^ are Jones and Liffering, and, both of them have

not seeded 75 acres since 1902, but what does the hay yield

show in the Valley? A steady decrease in tons per year.

Must not something still be wrong, even if defendants

stated conditions of more land in hay and less in grain?

If that is true, if conditions were normal, undoubtedly the

hay yield should be increasing. While the actual facts are

ihc hay is decreasing as well as the grain and other crops.

The statements of Jesse Miller and Ben Crosswhite in

the change from gTain to alfalfa in the Yalley does not

apply since the year of 1902, but to a date much prior to

1902. But while there was probably less grain raised in

the Deer Lodge Valley along about 1902 than in 1888 ov

1889, the time they began to plant alfalfa in the Valley,

the fact remains that up to 1902 grain yielded well in tlie

Valley to the acre; while all of the testimony shows since

that time it has decreased to such a great extent many men

have ceased to raise grain at all, and in the case of the

men who are still raising grain, it has decreased from 25

to 75 per cent, in yield per acre.

Defendants claim two threshing machines in the Valley
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in 1906. That is true, but outside of the Schwend machine

t1i€ other machine only threshed for the owners of the ma-

chine, and 140 bushels mi Henaulfs rmich on Lost Creek;

or three men were threshed for hy one of the two maclmies.

This machine did no threshing outside of these three places.

While defendants are correct in their statement of two ma-

chines, complainant teas more correct in his statements of

one machine, for there was only one machine which

threshed foT hire in the Valley in 1906, or only one commer-

c-ial machine.

Defendants again refer to the complainant only pro-

ducing 40 farmers out of 240 to testify. The defendants

only had one general farmer and stock-raiser, Mr. Bowman.

The record does not show 240 farmers loho oion land in

the Yalley, or anywhere near that number, but the com-

plainant sJunced his generosity in the calling of only 50,

leaving all the remainder for the defense.

The complainant put on witnesses who were freeholders

and old residents in the Valley from every affected locfil-

ity, and as the defendants have not been able to dispute

the testimony of any of these 50, why should more have

been called?

W. C. Staton, in his testimony, gives the names of the

members of the Farmers' Association, and also states that

he personally presented claims to the Defendant Company

for damages to the property of these men caused by the

Washoe Smelter, so the defendants knew many month';

prior to the commencement of this action who claimed to

be injured. Why loere not some of these men irho did nor

testify for the complainant in this case called? Some were

called bv the defense to testifv to selling horses or catt'e
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to the Defendant Companies, hut toere not asked a single

question in regard to their croqjs or condition of their stock

or farms. Simply asked if they sold certain stock to the

defendants, and defendants' counsel strenuously and suc-

cessfully prevented any cross-examination on any point

that was not brought out on direct.

But of course complainant could not present his case to

please the defendants' counsel, and it is not to be expected.

We leave it to the Court as to who has tried to present all

the issues in this case in the most fair manner, Complain-

ant or Defendants.

The Defendant Companies had their men and lots of

them all over the Valley in 1905 and 1906, survey parties,

veterinarians, botanists; interviewed most of the farmei"-;

must have seen some of the conditions. But on no wafr-

rial point has a single witness for the defense disputed the

testimony of a single farmer witness for the complainant.

Defendants measured all the hay in the Valley, but did

not produce a witness to tell what these measurements

were, so undoubtedly the farmers' testimony as to the hay

yield is correct. Schwend and Beal gave the actual amount

of grain threshed, their figures not disputed, so the condi-

tions of crops in this valley, as testified to by the witnesses

for complainant, must stand os a fact.

Defendants again allude to the enormous qnanlifirs of

hay and produce bought from the Valley, and at good

torices. All the hay the record shows that has been sold in

Anaconda and Butte since the smelter trouble could hare

been produced> on two ranches of the Deer Lodge VaJleg.

and the record show's that in the year of 1905 the W. (\

^taton Ranch cut more hay in one year than the McCalhnn



—1804—

& Cloutier Mercantile Company bought in the entire Val-

ley for the years 1902-3-4-5-6. All the hay Allen (the only

exclusive hay merchant in Anaconda) bought from the

Deer Lodge Valley in one year could be prodiwed on about

fifty acres of land. This enormous amount of hay bought

in Anaconda, most of which was bought by McCallum &

Cloutier Mercantile Company, who bought more produce

tlui'iv all the other merchomts in the city combined^ defend-

ants state they bought $27,000 worth of produce. True,

but this amount is so small, considering the number of

farmers and their holding of land, it amounts to practically

no purchase at all.
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AppcIIant^s Brief*

ABSTRACT OF TESTIMONY SEPARATED FROM
THE BRIEF AS TO CONDITIONS EXISTING ON
THE BLISS RANCH AND IMMEDIATE VICINITY,

ALSO CROP CONDITIONS EXISTING IN DEER
LODGE VALLEY.

PURCHASES OF VALLEY PRODUCE BY ANA-

CONDA MERCHANTS AND PRICES PAID.

Let the Court take into consideration the fact of 55,000

acres of land owned by the Farmers' Association alone in

the Valley and take four years, or the purchases of produce

for forty-eight consecutive months, and we have records
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of the sale to McCaUuin cG (Houtier Mercantile Coiitpaiiij

of an average piirclmse per acre for eaeh twelve months,

or one calendar year, of 25c per acre per year.

Produce sold in Anaconda during the years of 1902-3-4-

5-6, or five years. What did they actually buy?

So the Court can get a clear idea of the amounts bought

by McCallum & Cloutier Mercantile Company from the

Deer Lodge Valley, as shown by the testimony of Mr.

Conyue, we have prepared and put it into the form of a

table, so the amounts bought and of what they consisted

can be seen at a. glance, for the four years since the opera-

tion of the Washoe Smelter; also the amounts bought by

other merchants of Anaconda are to be found on other

tables attached to this Brief, and we believe we are ccm-

servative when we state that McCallum & Cloutier Mercan-

tile Company bought two-thirds of the produce marketed

in Anaconda during the period of this controversy.

For the years of 1902-3-4-5-6, bought from the entire

Valley 656 tons of hay at an average price of |10.50 a toii.

Average crop of outside hay for same period 14.82, or

a difference of |4.30 a ton.

All the hay McCallam d Cloutier Company bought in

four years cotild be produced on a hay ranch of 100 acre^,

rihich ivould only have to cut one and one-half tons to the

acre a year to supply McCallum d Cloutier Mercantih'

Company and W. J. Allen. Their combined purchases of

hay could easily be grown on 160 acres of land. These

ii^ures include all the hay purchased in the entire Deer

Lodge Valley, but from the Farmers' Association itirmJ>ers

of 107 men McCallum & Cloutier only purclvased f4,096.04
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worth of hay, ahout 400 t07%s. Au mnoiint so small it is

not worth considering.

Let ns see what it amounts to for each ranch per year;

about |10 a year for each ranch of the Farmers' Associa-

tion, or less than one ton of hmj to a ranch a year. And,

still, in the face of these facts defendants claim a splendid

market for hay and at a good price. The record shows

many men can not sell their hay tO' the merchants or livery-

men of Anaconda at all, and what hay has been bought in

any quantity, except of 1903 crop, by the above firm was

bought at a distance from the smelter.

Of grain, oats and wheat bought from the entire Valley

in five years |8,116.49 ; honght from memhers of the Farm-

ers^ Association in five years, $6,750.26, or |1,676.25 total

amotint jnircJmsecl per year, or a. purchase of |15.66 worth

of grain per year per ranch.

Bought 115,227.64 worth of potatoes in the four years

in the entire Valley. Paid out a.s much money for pota-

toes as for hoth hay and grain.

Bought potatoes of members of Farmers' Association,

18,124.86 ; total for one year, |2,031.21 ; total per ranch

of 107 men, per year, |18.98.

Amount of vegetables bought in four years in the entire

Valley, which includes every vegetable grown in the Valley

except potatoes, |5,140.82.

Total bought from the members of the Farmers' Associa-

tion in the four years, |2,735.31. The total purchases per

year, |683.82. Total awerage purchase per ranch per year

for the 107 ranches of the Farmers' Association. |6.39.

McCallum & Cloutier's total purchases of hay, grain, po-
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tatoes and ve«:etables from members of the Farmers' Asso-

ciation :

Hay 1401)6.04

Straw 505.42

Grain 6750...26

Potatoes 8124...86

Vegetables 2T35...31

Butter 202..79

Eggs 1552.02

Total 123966. 70

Divide this f23966.70 hi/ four, the number of years over

ichich these purchases extend, and icc hare 15991.70 as the

total average purchase per ijear. Divide the purchase of

one year hy the number of niemhers of the Farmers' Asso-

ciatioii (107), and we have the average amount per year

purchased per farm, or $56 per farm a year. And as the

record shows, McCallum & Cloutier are the principal buy-

ers of farm produce in the City of Anaconda ; the testimony

of Conyne clearly shows that if the farmers of the Deer

Lodge Valley had to depend on Anaconda for a market for

their produce they could not sell enough in Anaconda in

a year to buy groceries for an average family for one

month.

The testimony of Mr. Conyne shows he has paid out for

Valley produce twice a*' much nimiey for potat(>rf< aloitr as

he has for hay. and as much for potatoes as hoth hay and

grain. What does this show? Simply the following: tliat

the merchants and people of Anaconda will and do pur-

chase root crops, or crops grown under ground, which are

only grown in limited quantities in the Valley, but of the
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main crop, or hay crop, they purchase very little, while the

testimony of all the farmers show they can raise very little

grain, and the amount purchased by Mr. Conyne of both

oats and wheat shows they do not have it to sell, and clear-

ly shows they can not produce it at a profit.

The testimony of the farmer witnesses for complainant

shows that what potatoes they can produce they can neU.

and the testimony of defendants' witness, Conyne, shows

he buys them.

The farmers' testimony shows they can not sell their

hay in an}^ amount in Anaconda or Butte, and the testi-

mony of Conyne shows he doesn't buy it in any quantities.

Take the average clmly ration of hay for a horse as forty

pounds, and McCaUmn & Clontier do not buy enough hay

in a year from the Valley to feed thirty horses.

The great market for the Deer Lodge Valley hay prior

to the Washoe Hmelter was feeding it to stock, on the Deer

Lodge J alley, and the record shows that prior to the erec-

tion of the Washoe Smelter from one-half to one ton of hay

per head per year teas sufficient to irinter cattle, and the

testimony of numerous witnesses for both complainant and

defendants testify that prior to 1902 range horses or breed-

ing herds of horses were seldom fed' any hay, and when fed

at all very little was fed, and only for short periods, and

hay was fed and stock raised at a profit prior to 1902.

The testimony of all the farmers' witnesses for complain-

ant shows that prior to 1902 they had ready sale for all

hay produced in the Deer Lodge Valley which was not

required for their own use at good prices, while Conyne's

testimony clearly shows at the present time no market for

Valley hay.
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In 1901 McCallum & Cloutier shipped into Anaconda

11742.80 worth of hay, while in the year of 1904 they

shipped in |4060.70 worth of hay at an average price of

|15 a ton f. o. b. Anaconda, and refused to buy hay of W.

C. Staton, Angus Smith to pay a debt they owed them.

Still, defendants' counsel argues a normal market, and a

splendid market for Valley hay, and at good prices.

Defendants' counsel states there is no difference in the

prices paid for Valley hay than hay of the same class from

outside points. Mr. Conyne's testimony shows he bought

from the entire Valley in the year of 1904 hay to the value

of 11948.33, in weight to the amount of 392,739 pounds, or

196^2 tons, and sJwtcs what hay he did hwy cost him less

thmi ten dollars a ton f. o. h. Anaconda, while the same

year he paid pfteen dollars on an average f. o. h. Anaconda

for all outside hay. Conyne's testimony clearly confirms

the testimony of Bielenberg and Staton, who state Valley

hay sells from |4 to |6 a ton less than outside hay.

Defendants attempted to show by Mr. Cogdon a market

for Valley hay in Butte. What did Cogdon testify to?

Simply this—he had sold one or two cars of hay in the en-

tire period of this controversy. The testimony of Angus

Smith, Frank Threlkeld, George Jacques, W. C. Staton,

Frank Kreider and others shows Butte merchants will not

buy Valley hay. The testimony of W. J. Allen, defendants'

witness, and a hay dealer in Anaconda, shows he was only

able to sell one car of Valley hay in Butte during all these

years.

The testimony of the Butte dairymen who fed Valley

alfalfa, shows they did not feed Valley hay continuously.
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but when they fed it all they either mixed it with other lutij

or fed it every other feed.

In a city the size of Butte, the largest market for hay

in the State of Montana, the defeiulants loere only able to

produce one mmi who tva^ in the hay humiess, Mr. Cong-

don, and his total purchases, as shoivn hy his cross-exami-

nmtimi, did not exceed four or fire cars of hay, and all were

confined to a short period of time, in the fall and winter of

1906; and here again the defendants' OAvn witness shows

no market for Valley hay. He states he is a large dealer

in hay, but has bought and sold only four or fire cars dur-

ing the period of this controversy.

When the following facts are taken into consideraticm,

first, that Butte is the largest hay market in the State of

Montana; second, that numbers of the farmers testified

the merchants of Butte would not buy their hay and gave

their names, and the different farmers (taking the names

of the merchants and liverymen of Butte given by all of

the farmer witnesses for complainant, and the names given

by them, taken collectively), include most all of the heavy

purchasers of hay in Butte; third, that a city of 70,000

people, such as Butte City is, and situated as Butte is,

must consume thousands of tons of hay per month. All

the actual purchases of Valley hay the defense was able

to show was these four or five cars, and those were not

purchased for cash, but on account, and on page 19865, Vol.

50, Congdon states he did not tell where this hay was from

when he sold it.

It is not a very significant fact that not a single dealer

or merchant in Butte whose name was given liy a witiies;;

for complainant as refusing to purchase hay frrnn ih" ' *• '
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Lodge Valley was called to the witness stand by the de-

fendants, either on their direct or on sur-rebuttal.

The testimony of W. C Staton shows he advertised 1100

tons of hay for sale at auction on October 19, 1905, in the

Evening- News and the Anaconda Standard (tlie News pub-

lished in Butte, the Standard published at Anaconda, but

having the largest circulation of any paper in Butte), and

the best price obtained for his timothy hay was |5.25 a ton

in the stack. Add cost of baling and loading, |3.25 a ton,

and freight |1 a ton, |9.50 f. o. b. Butte, while the testimony

of Conyne shows hay of the same class at the same time,

October, 1905, was costing him |9.50 f. o. b. Bitter Root

and Bozeman, or |13.30 f . o. b. Anaconda or Butte. ( Page

12590, Vol. 32. ) The defendants' counsel have emphasized

timothy hay; Conyne's testimony, defendants' witness,

page 12590, Vol. 32, shmcs mily one dollar a ton difference

hetween the price of timothy and mixed Imy. Conyne's

testimony also shows he bought much more mixed hay from

outside points thorn, he did timothy, showing as good a mar-

ket for mixed hay as for timothy ; the only difference, that

he pays |1 a ton more for timothy than mixed hay; and

the testimony of Mr. Conyne and also Mr. McCallum and

Mr. Staton shows they refused to buy Staton's hay at any

price, even on account.
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DOBBINS (V. 26, 10266) :

"A. I did all the buying, as the steward usually does

in all hotels.

Q. During the past two years have you purchased any

part of your vegetables, particularly your green vegetables

from the Valley, the farmers and gardeners in the Deet

Lodge Valley?

A. Yes, sir, I purchased all that I needed, tlmt I could

get from them.

Q. And at the same time have you purchased any from

outside points that were shipped in there?

A. Yes, we have to buy more than half of what we need

from the outside; I presume more than half; that is an

approximate statement.

Q. Can you give a detailed statement of any of the per-

sons in the Valley from whom you have purchased vege-

tables, and the vegetables purchased, and the prices paid

in those two years?

A. Yes, sir, I have my books there with me and I also

have an abstract in my pocket."
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DOBBINS (V. 26).

—POTATOES— _VEG.—
Year. Weight. Price. Price.

1904 3689 I32...79 | 47...31

1905 14873 112...76 161...33

1906 9920 102...16 6.39

Total 28482 |247...71 |215...03

Mr. Dobbin's testimony shows that the largest hotel in

Anaconda, "The Montana," referring to defendant, pur-

chases less than 40 cents a day for a period of three years,

which purchases of Mr. Dobbins, divided up amongst the

one hundred mid seven raneJws of the Deer Lodge Valley,

will show purchases of less thmt one-lmlf cent a day for

each ranch for every day m the year, or a total of about

|1.20 a year for each ranch in the Valley, or not enough

money to pay for one day's labor in twelve months, or one

day's board at his Jvotel.

J. P. THOMAS, Deft. Wit. (V. 23, 8789) :

Q. Do you recall how much you bought from Mr. Thom-

as (Valley hay)?

A. Something like from 25 to 35 tons, somewhere along

there.

Q. What year?

A. 1903, / think. Year smelter closed.

Q. 1903?

A. Yes, 1903.

Q. And what time of the year?

A. It was in the latter part of November, I think.

Q. In the fall?
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A. Yes, sir, in the fall.

Q. What prices did you pay Mr, Thomas, do you re-

call?

A. Yes; I baled it myself; paid five dollars for it in

the stack.

Q. You paid |5 and baled it yourself?

A. I baled it and hauled it for that.

Q. What did you do A\ith that hay?

A. Sold it there in town.

Q. Did you have any difficulty in disposing of it?

A. No great difficulty, hut they had a great prejudice

agninst Valley hay, a great many of them; most of them

did; I don't know hut what the most of that tirenty-five or

thirty tons ice fed to our ovn horses on that account, ff

we had any other hay they would not take Valley hay.

Q. Do you know how that arose?

A. How it arose?

Q. Yes, sir.

A. Well, they claimed smoke was injuring the hay. (V.

23,8790.)

Q. Who claimed that?

A. Well, anybody that would he talking about hay

tvmild say, "if this is Valley hay, it is hurt hy smoke.''

Q. Do you know if the farmers themselves were claim-

ing it that raised it?

A. Yes; I heard farmers claiming it that raised it and

men ivho were not farmers; wood-haulers came in and

would say, "if this is Valley hay ire don't want it; it is

'smoked.'" (V. 23, 8790.)
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(Note.—The Court will see by the above testimony

of Mr. Thomas that the hay he alludes to is the crop

of 1903, or the crop cut the year the smelter closed on

July 1st, and' the only record of amy Valley liwy he

ever Ivandled while in business vas the 1903 crop,

showing he never fed or handled in his business any
hay raised or cut under what might be designated

truly smoke conditions, and as his testimony shows
above, that he could not sell the 1903 hay to his cus-

tomers, only could sell this Valley hay, and people

would only buy it wlien they could' get nMhing else,

and still defendants' counsel argue to this Court good

demand and good prices for Deer Lodge Valley hay.)
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Mr. Boyles, defendants' witness, was in the hay and

grain business in Anaconda for a short time, from October

28, 1905, to May 18, 1906, during which period he bought

61 tons of hay from the Valley and shipped in 84 tons.

Average price paid for Valley hay about |10 a ton, and only

purchased |300 worth of grain from the Valley in the en-

tire period.

The testimony of Mr. Polich and Mr. Terkla, merchants

of Anaconda, show their purchases to amount to practi-

cally nothing.

The testimony of Mr. Gnose and Mr. Hurley, managers

of the Copper City Commercial Company, shows they pur-

chased some produce from the Valley, but very little, notli-

ing definite, and when their books were asked for, so that

the actual purchase of produce could be shown, and from

whom bought, defendants' counsel, rather than to produce*

the books, allowed the amount of their purchase to remain

a blank in this record. Doubtless the purchase of these

merchants would have shown about the same conditions

as the ones who did testify, and that is purchases that

amount to practically nothing.

Another very significant fact is the amount of beef cattle

bought in the Deer Lodge Valley by J. Wenger and Wm.
Montgomery. The record shows these men are the princi-

pal butchers doing business in Anaconda, and almost all

the cattle slaughtered for use in Anaconda is slaughtered

at their abattoir, and the record of their testimony shows

that both of these men bought in the entire Deer Lodge

Valley 1341 cattle, 15,250 sheep and 37 hogs in the years

1903-4-5-6. This number also includes cattle bought from

Quinlan Brothers on Rock Creek and of E. J. Evans and
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Wm. Evans, French Gulch cattle. The total amount of

cattle and sheep bought from men living in the Deer Lodge

Valley ivho keep their stock in the Valley and belong to the

Farmers^ Association, for the years 1903-4-5-6, is as fol-

lows : Cows, 260 ; calves, 109 ; steers, 81 ; sheep and lambs,

687 ; hogs, .

Bought from members of the Farmers' Association, stock

not kept in Deer Lodge Valley: Cows, 69; calves, 19;

steers, 183.

The 687 sheep and lambs bonght of Peter Johnson and

George Johnson, the record shows, are ranged on the east

side of Deer Lodge Valley. The remainder, or 14,659 head,

bought by Montgomery, are ranged entirely out of the

Smoke Zone. Of the cattle bought, only 450 (of which 109

were calves), leaving 891, bought from men living in the

Valley and not belonging to the Farmers' Association.

When we speak of the Valley in connection with Montgom-

ery and Wengel's stock purchase, the Court will see by the

record it included the territory from Gold Creek, about

twenty miles north of the City of Deer Lodge, to Silver

Bow Canyon, on the south.

One very startling fact, as shown by the purchase of

stock by these men, is the decrease in the number pur-

chased each year. In 1903-4, or year 1903 and spring of

1904, they purchased from members of the Farmers' Asso-

ciation stock which had been kept in the Valley 356 head

of cattle. In 1904-5 only 62 head; in 1906, 34 head, 13

of which were calves. And still in the face of these facts,

as shown by defendants' own witnesses, the defense claims

the farmers and stock men are conducting their business

as formerly. The testimony of these men who buy fat
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cattle, for slaiigliter show they have only bought in 1905

and 1906 about 100 head of cattle in two years from Deer

Lodge Valley Smoke Zone, about 50 per cent, of which ai'e

calves; showing these men have not been able to buy one

cow brute a year on an average from the farms of the smoke

infected portion of the Deer Lodge Valley.

The Court will see by the tables attached to this Brief,

which give all the purchases made by these men, that about

one-half of the cattle purchased by these men were pur-

chased from Mr. Bielenberg in the winter of 1903 and

spring of 1904. By including Elliott's and Quinlan's for

the same period you get three-fourths of the cattle that

has been purchased in the smoke infected portion of the

Valley since the erection of the big stack from members

of the Farmers' Association.

Montgomery paid out |45,813.65 for sheep, but only

bought iJiree sheep tJiat icere kept in the smoke zone. Paid

out 130,426.90 for cattle, but only paid out to members

of the Farmers' Association for cattle belonging and kept

m the Valley the sum of |7,943.60 since the erection of the

big stack in 1903, most of which was paid for stock in the

winter of 1903 and spring of 1904, when the stock were

fed the hay cut the year the smelter was closed.

This 17,943.60 is the price paid for 406 head of cattle of

all kinds, bought from members of the Farmers' Associa-

tion, and Valley stock, or |19.55 a head.

Mr. Montgomery paid to Peter Valiton in 1903 and 1904

the sum of |11,210 for 236 steers, or paid to Mr. Valiton

13,267.60 more in one year for beef than he has paid out

to all the members of the Farmers' Association for l>eef

cattle of all classes in four years. We exclude the amount
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paid to Quinlan Brothers, Evans and others of the Farm-

ers' Association who sold stock to Montgomery, stock that

was kept entirely away from the Valley, or probably only

brought in and fed hay a short time, as in the case of Quin-

lan's and Evans,

The purchase of the steers from Mr. Valiton clearly

shows that stock does well and is profitable in the parts of

the Deer Lodge Valley not affected by smelter fumes. The

sheep purchase tells the same story. Out of the $74,621.20

paid for stock to men living in and tributary to the Deev

Lodge Valley, the 107 men belonging to the Farmers' As-

sociation received about 10 per cent, of it, ichile they oicn

at least one-half of the iinprored lands of all the territori/

Govered hy Montgomery's purchases.

The Court will notice that very, very few cattle have

been purchased by these men in the smoke affected por-

tions of the Valley, and clearly confirms the statements

of plaintiff's witnesses that the stock industry of the Val-

ley is destroyed. Think of it, only 450 head of beef coavs,

steers, calves, purchased in 1903-4-5-6 from 107 men who

own 55,000 acres of land, or only able to purchase one head

of beef stock at an average value of $19.55, or a return in

hcef of one head of heef for each 500 acres.

Multiply 55,000 by 4, the number of years over which

Montgomery and Wenger's purchases extend, equal 220,-

000 for one year. Divide 220,000 by 450, the total number

of all classes of beef cattle (cows, calves and steers), and

we have the proportion as of one head of cattle to the

488 acres of land.

Mr. Montgomery's figures as a whole may look like the

stock business is fairly good in the Deer Lodge Valley,
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and so it is where the stock is not affected with the smelter

fumes, but separated and classified, it clearly shows, first,

no stock to speak of fit for beef in the Smoke Zone. Those

there are of an inferior grade, as is shown by his average

price per head, |19.55, for all cattle bought of members of

the Farmers' Association kept in the Smoke Zone.
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TOTAL PURCHASES OF JNO. WENGER FROM 1903 TO 1906,

INCLUSIVE.

Name, Vol., Page, Date— Cattle

Elliott, V. 29, 11531, 1903
Morgan Evans, V. 29, 11536, 1903

Geo. Jacques, V. 29, 11534, 1904.

Chas. Bowman, V. 29, 11534, 1903
Geo. Parrott, V. 29, 11534, 1904.

Morgan Evans, V. 29, 11536, 1904

John Furst, V. 29, 11537, 1904....
Pete Normandie, V. 29, 11631, 1905

Chas. Bowman, V. 29, 11634, 1905
Chas. Bowman, V. 29, 11635, 1905
Quinlan, V. 29, 11531, 1904...
Quinlan, V. 29, 11531, 1905...
Wm. Evans, V. 29, 11538, 1905

J. O. Allen, V. 29, 11533, 1905
Evan Evans, V. 29. 11540, 1905
Quinlan Bros., V. 30, 11665, 1905

In the Valley.

30 Steers
3
4

11

5

6
2 Cows

30
1 Bull

2 Steers
1 Bull
1 Bull

12

8 Cows
50 Steers
75

241

Rock Creek cattle

Rock Creek cattle

French Gulch cattle

French Gulch cattle

French Gulch cattle

Rock Creek cattle

Totals.

In the Valley.

94

Outside the Valley.

147
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ABSTRACT OF TESTIMONY OF WILLIAM MONT-

GOMERY, DEFT. WIT.:

The Court will notice one very significant thing in the

prices paid, per head, for stock, by Montgomery, and that

is, as soon as the smoke-affected portion of the valley is

reached, prices for stock decline, as for instance

:

Paid Valiton |47.50 per head for steers, while in the

smoke district (V. 31, 12297), paid Jno. Quinlan |22.00

per head for steers and we find on the same page that E.

Staffanson, who lives, and keeps his stock within four

miles of the smelter, only got |18.00 for his steer, and mie

was all he had to sell. ( V. 31, 12265.

)

The record shows that Mr. Staffanson abandoned his

ranch and left the country.

On page 12293 paid Lavelle (Lavelle is at Gregson

Springs, six miles from smelter), |22.00 per head for steers

and he only had four to sell.

See him paying to Valiton again |40.00 per head for

90 steers. Valiton out of the Smoke Zone. (V. 31,

12307.)

The prices above quoted and numbers bought show be-

yond question that the testimony of the farmers and stock

raisers for the Plaintiff is true.

First—Scarcely and stock is left in the Smoke Zone.

Second—Prices for what they do sell are much less than

received for stock from outside of the Smoke Zone, as Biel-

enberg for Plaintiff and Montgomery for Defendants, both

of whom are butchers and stock men, state: "The stock

do not get as fat, and are not as heavy in the Deer Lodge

Valley or Smoke Zone, as stock from outside.
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Shows Montgomery handled several thousand sheep in

the valley, not note this carefully, these sheep were fed hay

and hay cut the year the smelter was closed, or in 1903,

and further note, he has fed no sheep since that time, in

the valley, except for immediate slaughter, and these sheep

fed in 1903, on that year's hay crop, were mutton, and

none of the sheep were in the valley of over an average of

sixty days. (V. 31, 12315.)

Admits he only uses outside hay to feed cattle which he

ships from Anaconda. (V. 31, 12346.)

Admits he has no permanent feeding place in the Deer

Lodge Valley. ( V. 31, 12350.

)

(Note—Still here is his place of business and

shipping point, and hay is cheap, still no feeding done

by this man, except for immediate slaughter.

)

CLINTON MOVES TO STRIKE OUT MONTGOM-

ERY'S PURCHASES. (V. 32, 12382-3.)

Admits he told Staton he would not give him fifty cents

a ton for his hay. Staton's testimony shows the same state

of facts, and Staton further testifies it was of the same

class, and from the same ranch that Montgomery paid him

113.00 per ton for prior to 1902. ( V. 32, 12422.

)

Quite a difference between fifty cents and |13.00.

Staton's ranch, where this hay was cut, is three and

one-half miles southeast of the smelter.

His testimony shows he has bought in three years as

follows, from the one hundred and seven names of the

Farmers' Association, the year the smelter closed, 1903

:

three hundred and eighteen head; 1904 and 1905, ninety

three head; 1905, 1906, forty-four head. (V. 32, 12445-6.)

Admits slaughtering six thousand head of cattle a year
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and as high as thirty-six tliousand sheep—and all of his

sheep purchased were ranged entirely out of the "Smoke

Zone" of the valley. ( V. 32, 12447.

)

Although Johnson (Geo. and Peter), reside in the

Smoke Zone, their sheep are ranged out of it.

Admits purchasing more hay in 1903, the year the works

were closed, than the entire period since. (V. 31, 12452.)

Refuses to pasture sheep in the valley, even when of-

fered it free of charge. This was the second crop of al-

falfa cut on C. L. Bears place. ( V. 32. 12455-6.

)

Montgomery admits that in 1901, prior to the smelter,

he turned in a hunch of beef steers on W. C. Staton's pas-

ture in November; left there thirty days; weighed them

when turned in, and weighed them whent taken out, and

they were in as good condition when taken out as when put

in. (V. 32, 12459.)

(Note—Staton's testimony shows these cattle were
in his field during a bad snow storm in November and
December, and at about the same time these steers

were in there there was about four hundred head of

stock in this field.

)

Now, this is the same field where the Defendants'

attorneys would trj' to make the Court believe Sta-

ton's stock, less one -third the number that were kept

there in 1901, prior to the smelter, starved in October

of 1905.

One startling thing is this—Montgomery knew he

could keep beef steers in beef condition on the pas-

turage alone in Staton's fields prior to the smelter

damage, while after the smelter smoke trouble he
would not pasture in the Deer Lodge Valley at all.)
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HISTORY OF THE VALITON STEERS ON SECTION

SIXTEEN—DEFENDANTS' EXPERIMENT IN

BEEF FEEDING IN THE "SMOKE ZONE."

We will show by the DEFENDANTS' OWN WIT-

NESSES that conditions are exactly as testified to by the

farmers and stock raisers for the Plaintiffs.

They purchase from Mr. Valiton twenty steers. (Mr.

Valiton's ranch is outside of the "Smoke Zone," and his

cattle range where ther is no smoke damage.) These cat-

tle were placed on feed on the company's farm on Feb-

ruary 13th, and fed until June 8th, or a period of ninety-

five days. (V. 46, 18274.)

We first take pen No. 1, consisting of ten steers, whose

lotci weight was 8685 pounds, or an average of 868 pounds

to the steer. Total weight on June 8th was 10845 pounds.

(V. 46, 18269.)

These steers were sold to Montgomery, a Company ten-

ant for $37.50 or at a price of |3.40 per hundred pounds.

Big Hole, or outside steers at this time averaged 1400

pounds in weight. (V. 19, 7317.)

On page 7321, V. 19, Geo. Moore, Deft. Wit., states he

pays frcm 13.80 to |4.00 per hundred for Big Hole steers,

showing a difference of sixty cents a HUNDRED pounds

in favor of the outside steers.

Now let us take the weight of these cattle, and compare

same. Mr. Moore states the Big Hole steers average 1400

])ounds. (V. 19, 7317.)

Price Price

Weight, per cwt. per steer.

Big Hole steer 1400 |4..00 |56...00
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Company experimental steer..l084 3.40 37.50

We see that the BEST PRICE for the best of the Com-

pany steers, which steers unquestionably were given the

very best care that steers could be given (page 21220, E.

Jones, Plf. Wit., testifies the steers were fed carrots as

well as hay ) , and what do we see?

In the first place, these steers were never good beef, the

BEST OF THEM—Pen Number one.

Pen number two only in good stock condition, and the

price paid shows it, and the Court must also take into con-

sideration who bought these company steers, a company

tenant—one who would pay all they were worth and more

too, if necessary, and we find that a. beef steer fed outside

of the Deer Lodge Valley fetches sixty cents per hundred

more, as sold by the pound, and an outside steer brings

$18.50 more per head than the best steer the company

could possibly produce after ninety-five days feeding on the

best alfalfa hay they could procure in the valley.

It is true they fed this bunch of ten or bunch number

one for a short period of fifteen days on Para hay. (This

ranch is near the Bliss ranch. ) ; and the evidence of Cook,

Deft. Wit., shows the gain for the ten steers for fifteen

days to be less than a pound per steer per day. The gain

could not have been satisfactory, as they then commenced

to feed ALFALFA HAY, which plant Ralph E. Smith,

Deft. Wit., GIVES AS ONE OF THE MOST CRESIS-

TANT PLANTS TO SMELTER SMOKE, which slight

gain, or a gain of thirteen pounds could occur inside of

tw^enty-four hours by weighing a steer immediately be-

fore giving it water, and then weighing it immediately

after, and by the changing of the hay to ALFALFA shows
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that the Defendants themselves saw these steers were not

gaining as they sohuld and they changed their feed to al-

falfa.

This experiment, for the purpose of producing evidence^

and conducted at great expense by Defendants, simplv

shows that the evidence of the farmers of the valley is true,

that is, to-wit : that TO KEEP THEIR STOCK ALIVE,

THEY HAVE TO KEEP THEM IN CORRALS, and

barns, and feed hay, and that the hays of the Deer Lodge

Valley, at the present time, does not make them fat, as it

formerly aid.

Mr. Nick Bielenberg's testimony, pages 4432-33, shows

prior to the smoke period that he fed cattle on Deer Lodge

Valley hay, and shipped them to Chicago, and they outsold

the Big Hole cattle ten cents per hundred pounds, which

is quite a difference in the price of valley cattle before and

after the operation of the Washoe Smelter.

Mr. Bielenberg, Plf. Wit., page 4432, states, in his tes-

timony, exactly the conditions as is shown by this beef

feeding experiment of the Defendants. He states, "It

takes more hay to satisfy an animal. I am feeding as good

a grade of cattle as there is in the State and CAN'T GET
THEM FAT, ALTHOUGH THEY ARE IN GOOD CON-

DITION. (Meaning not beef.)

The total gain for the ten choice steers was twenty-one

hundred and sixty pounds, again according to Defendants*

witness. Cook.

The defense could if they saw fit to do so, make a GAIN

or LOSS of seventy-five pounds in a steer in forty-eight

hours by not feeding or watering for a period of twentv-

four hours, then weighing and then give them all the feed
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and water they wanted ofr the next twenty-four hours,

and then weighing and you have your gain or loss, either

of which you wish to produce in Court.

The Court will bear in mind that there were twenty

steers in this feeding experiment, and we have been giv-

ing the results from the best of them or Pen Number one.

Now let us take up Pen Number two, only two of which

ten Montgomery would buy at all, and at a price of |20.50

a head.

Average weight of steers in pen No. 2 on commencement,

eight hundred and thirty-two pounds; average weight per

steer after ninety-five days feeding nine hundred and

ninety-five pounds and a gain per steer of one hundred and

sixty-three pounds, and still these steers were only in stock

condition, NOT BEEF AT AL. (V. 32, 12326.)

It simply shows this to a stock man that these were very

poor steers when they were brought or else there was somt*

manipulation of the scales.

Look at the price per pound paid for two of the best of

these steers—only about two cents per pound, just one-half

what outside steers sold for PER POUND, and less than

one-third OF WHAT OUTSIDE STEERS SALD FOR
PER HEAD.

This experiment shows the stock raiser of the valley has

two separate and distinct causes of damage on every steer,

first a loss in QUALITY of from sixty cents to |2.00 per

hundred pounds, and a loss in fattening or growth of at

least forty per cent or simmered down to a loss of from

|18.50 to 135.50 on each steer, as outside steers bought by



—1867—

Geo. Moore, Deft. Wit., and shipped from Aanaeonda cost

him on an average of |64.00 a steer.

Now, bunch number two were fed hay grown in the im-

mediate vicinit}^ of the Bliss ranch, wild hay, which prior

to the smoke was of better beef feeding qualities than al-

falfa, and these outside steers bought by Moore, whicli

were fattened exclusively on wild hay grown in a valley

where no grain of any kind is grown, and as the evidence

of Bielenberg and others of Plaintiffs witnesses all tes-

tity that prior to the operation of the Washoe smelter, the

wild hay of the valley fattened beef, and was first-clast^

beef, as good as any from the Big Hole. (Montgomery,

Deft. Wit., page 12323, V. 32), states the native wild hay

is best for fattening beef.

)

What a change—only two of ten head could be used by

a butcher after ninety-five days of feeding, and he, him-

self, testifies these two were not beef. The price, |!20.50

per head, a price of a veal calf, as the Defendants sold to

this same man seventeen calves less than a year old fur

115.00 a head.

Compare the price |15.00 for a veal calf as against |20.50

for a beef steer, fed on wild hay from the Deer Lodge Val-

ley, a hay which all the witnesses for both plaintiff and de-

fendants testify is the best class of hay grown in Montana

to fatten beef, and only in the Deer Lodge Valle3\ and

since the erection of the Washoe smelter do we find the

wild hay of this Valley of such poor quality as only to sus

tain life.

What farmer or stock raiser could exist if the condition

of feeding cattle existed everywhere as was shown to exist

on Section Sixteen, Defendants' experimental farm. Fed
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twenty steers, NONE BEEF, of which eight could not be

used at all, only sixty per cent of steers fed could be used.

They fed these twenty steers twenty-five tons of hay.

The total price received for all THAT COULD BE SOLD

was 1416.00, and taking the average price of wild hay and

alfalfa in the stack, prior to the erection of the Washoe

smelter, |8.00 a ton, and these twenty steers were fed hay

to about one-half of the value received for beef.

The cost of the hay, hauling same to the ranch and care

of these steers, which the Defendants claim was only cared

for as a good farmer cares for his stock, unquestionably

cost more than the whole twenty head would have sold for

and in this estimate we exclude Dr. Gardiner's salary of

|700 a month and expenses.

This unquestionably is the most expensive beef ever pro-

duced on earth, if we include his salary—which after all

WAS NOT BEEF AT ALL.

Alva Cook, Deft. Wit., swears the eight steers returned

were not fit for beef. (V. 32, 18323.)

We will now take the Defendants' sheep feeding experi-

ments, and what do we find? They take one hundred and

one sheep, and divide them into three pens, numbering

these pens numbers one, two and three.

Pen number one was fed on native wild hay from the

Threlkeld ranch, which adjoins the Bliss ranch. They

were fed for a period of 116 days.

None of the sheep were sold, and all the losses of sheep

were undoubtedly from this pen. No. 1, fed from hay cut

near the Bliss ranch. Dr. Gardiner testifies that all sheep

were healthy and only two died, and these died as a result

of dipping them for an affection of ticks.
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Mr. Evan Evans, Plf. Wit, and a man working for the

Defendants at the time (V. 54, 21204), states they would

die off every once in a while, and Doctors would examine

them, and on page 21229 he gives the number that died as

ten or twelve sheep.

We think that this exposure of Dr. Gardiner's statements

as to the health of these sheep is important, as they were

the only sheep kept in the Smoke Zone at this time.

Cook's testimony shows 67 head sold to Montgomery ; 5

head killed; 14 head on the ranch. Gardiner shows 2

died as result of dipping. Total 88 head.

A total of eighty-eight accounted for by the Defendants,

or a shortage of sheep of thirteen head. Jones swears

positively ten or twelve died and as thirteen are missing,

Jones unquestionably is inside of the number of deaths.

The Defendants do not give the price paid for the Vall-

ton cattle, nor do they give the price paid for or received

for these sheep, and the feeding of the hays cut in the vi-

cinity of the Bliss ranch to sheep for the short period of

116 days resulted in the death of ten or twelve of pen No.

one, and as none of these sheep were sold from this pen, we

are safe in inferring none were fit for slaughter, while

pens Nos. two and three were sold to MONTGOME'RY,

ACCORDING TO COOK, but Montsromery. in his tofii

stock purchases, which he savs is a list of all stock pur-

chased by him, fails to give any SHEEP PURCHASED
BY HIM FROM Defendants' Section Sixteen farm or auv-

where else from the defendant.

The gain in fresh of pen No. one or eight and seven-

tenths (8.7) pounds per sheep in 116 days, is scarcelv

enough to cover the growth of the wool for that period.
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Pen No. two fed alfalfa (one of the most resistant plants

to smelter smoke. See Deft. Wit., Ralph E. Smith)
;

gained twenty and one-half pounds per sheep.

This experiment shows the greater amount of the alfalfa

fed the greater the gain of the sheep, as pen No. three fed

almost exclusively on alfalfa, made the largest gain, and

Defendants' own witness, Ralph E. Smith, in connection

with the farmers' testimony, shows alfalfa leaves drop off

when injured by the smoke, and thus little damage is done

by feeding alfalfa hay; another reason is the quick growth

of alfalfa in not being exposed to the fumes for as great a

length of time as other hays.

The Deer Lodge Valley, in the Smoke Zone, produces

ten tons of other hays to one of alfalfa. Over one-half of

the hay is native wild hay, still the Defendants buy one-

half alfalfa or thirty tons, and thirty tons of other classes

to conduct their experiments.

Pen No. two of the cattle which were fed exclusively

on wild hay could not be sold for beef at all. (V. 46,

18268.)

Pen No. one, sheep fed on this same wild hay; was not a

mutton sheep in the bunch.

QUALITY OF PRODUCE AND MARKETS.

Defendants state that the farmers of the valley have fed

their hay with good results, while the record shows direct-

ly' the opposite. All Complainants' witnesses state it takes

a great deal more hay to feed than, formerly, and that where

prior to 1902 they mmntmned their horses on hay alone,

they note have to feed grmn amd hran—white formerly, as

shown by the testimony of numerous ivitnesses for Com-
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pla/lnoMt and Defendants, a^ icell, cattle were wintered

on about one ton of hay to the head. Islow it takes from two

to three times as much ami they do iiot get fat.

Defendants quote the names of the witnesses for the De-

fendants, which they claim show purchase from practically

every ranch in the smoke zone. The Court will notice that

there are only two farmers in this entire list of witnesses

given—Chas. Du Bey, Deft. Wit., who farms about twelve

or fifteen acres, raises no hay or grain, and who states his

principal business is hauling wood and stulls, and F. S.

Henault, Deft. Wit., who is a Company tenant and whose

testimony shows he works for Defendants, and who could

purchase more hay in the stack for the same amount he

pays in rent and who states if he was not in the employ

of the Defendants, he would not be renting the ranch on

which he lives, which belongs to the Defendants.

All the other witnesses quoted are in the dairy business

or hauling wood, or working directly for Defendants or

engaged in business in the City of Anaconda.

The stock fed for beef or mutton in the valley are beef

cattle and mutton sheep when brought in there,and are

only fed there pending their slaughter and are not fed and

fattened there for the market, and the Court will notice

another fact in connection with this feeding of stock hy

Montgomery & Howard, none are fed on hay groion closer^

to the Smelter tlvan tJie rmvch of C. L. Beal, or about twelve

miles.

The cattle fed at Scott Peck's are held there for con-

venience to the slaughtering plant, and only in small num-

bers.
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The testimony of Mr. Montgomery shows they slaughter

about 550 cattle a month mid about 1500 shrcp, and as the

highest amount of beef cattle at any ti)ne heid in the Deer

Lodge Valley by Montgomery and Wenger does not exceed

200 he<id, it shoics beyond question that these cattle are not

fed for any length of time on valley hay, and can not he

used to show the good or bad quality of the hay of the Deer

Lodge Valley^ as they are not subjected to the effects of

the hay for any length of time. The only actual attempt

to fatten cattle on the hays of the valley was conducted

by the Defendant Companies on Section 16, and what was

the result, as shown by Montgomery and Cook's testimony?

And these were not cattle from the smoke infected portion

of the valley, but were bought from Peter Valiton iu

Lower Deer Lodge Valley ; the testimony shows there were

20 head of two-year-old steers (coming threes). Mont-

gomery states he purchased only twelve of the twenty. ( V.

31, 12340.)

The testimony of Alva Cook, Deft. Wit., shows these

twenty steers were driven to Montgomery's slaughter house

and eight of the twenty returned to the ranch, or Section

16. Why? Because these eight returned were not fit to

slaughter at all. (V. 31, 12326.)

Montgomery states he purchased ten of the l>est at

137.50 a head and two of the remaining ten at ^20.50. The

prices paid for these steers show they were not beef, ev^n

the ones bought by Montgomery, Deft. Wit., and there is

no question if they had have been beef, more money would

have been paid for them, and undoubtedly when these steers

were selected for this experimental purpose, the best that

could be obtained were bought and all were thrifty groAv-
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ing steers; and still, only twelve out of twenty could be

sold at all, and two of these for only $20.50, showing these

were not in any manner beef. Here are Defendants them-

selves, who can only get 50 per cent of the steers fed for

beef in condition so they can be sold at all. (V. 31, 12326.

)

Montgomery states he paid tJie market price for these

cattle at the time they loere bought.

This statement means nothing as to their beef cmulitio>n,

for cattle always have a market price regardless of ichether

they are beef or not, and the price paid for these cattle

show that ten of them toere inferior beef, and tivo 'not beef

at all, while ei-ght were of no value at all for beef and were

refused by Montgomery.

Take the price paid for Bielenberg's steers from the Big

Hole, about |56.00 a head as against |37.50 for company

steers, a difference of about |18.50 a head. This experi-

ment of the Defendants clearly substantiates the testimony

of Bielenberg and others that it is Impossible at the present

time to make beef if fed Deer Lodge Valley hay; while the

testimony of Bielenberg and others show prior to 1902 tJie

hay of the Deer Lodge Valley nuide as good beef as the Big

Bole hay.

The method of handling sheep in the Deer Lodge valley

by Montgomery and company is the same as cattle, only

held there for immediate slaughter, and proves nothing

as to the actual fattening of sheep for mutton.

Montgomery's losses of sheep were heavy, considering

the fact that the sheep fed in the valley were mutton sheep.

He should not have lost any at all.

The record shows IVIontgomery's hay purchases in the
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valley steadily decreasing; winter of 1903-4, $4793; 1904-5,

14301.25; 1905-6, |2499.86. These are his purchases in the

entire valley.

Mr. J. B. Gnose, Def. Wit., testifies that the quality of

the Deer Lodge Valley hay was superior to Bitter Root,

which is true, if undamaged by smelter fumes, but if this

is the case, at the present time why did Mr. J. B. Gnose

ship hay from Wise River, Montana, to Nels Pearson to

feed Pearson's stock?

Pearson is living, as the testimony shows, on the ranch

of W. C. Staton, and the hay that Mr. Gnose states is su-

perior to Bitter Root hay was the hay bought by Gnose

& Cooney at Staton's sale for |5.25 a ton in October, 1905^

and noticlthstanding the superior quality of this My, he

shipped hay to feed on this ranch that would ha^m cost at

least |14.00 a tmi on the car f. o. b. ^taton's ranch, while

he bought Staton's hay for |5.25.

Can the Court believe J. B. Gnose's testimony in the face

of these facts?

As the ready sale of hay in 1906, most of the hay was

fed to the farmers' own stock and what was sold was sold

at greatly reduced prices, from |4.00 to |6.00 a ton less

than hay of the same class from outside points sold for,

and the only reason of the sale at all was the great scar-

city of hay in Montana (V. 54, 21429), principally on ac-

count of the increased consumption.

As to the sale of the 1906 crop of hay, Complainmit

closed his case in chief prior to the harvesting or sale of

the 1906 crop, and this was not gone into on rebuttal to

any extent, except ivith W. C. Staton, and he testified tltat

the best pri.ce he could get for his Imy teas $9.00 a ton,
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hided, f. 0. h. Willow Creek, which was about |6.00 a ton

under the market price for the same class of hay.

The testimony of Mr. Conyne shows from January 1,

1906, to July 6, 1906, he only bo^ught |688.75 worth of Imy

and straw from the entire valley. Of this amount |133i

loorth of hay and |167 loorth of straw was bought from,

members of the Farmers' Association, or a total of hay a/nd

strmv for sia- months of 1906 of |280, while during the

same period he bought and shipped into Anaconda hay to

the value of |1962.

The record shows that McCallum & Cloutier Company

bought Staton's hay for a contractor on the Milwaukee^

Railroad. Paid |9.00 a ton for it f. o. b. Willow Creek.

Freight rate to Anaconda 80 cents a ton, or |980 for this

hay f. o. b. Anaconda, at the same time hay in Anaconda

of the same class from outside points sold for |4.00 to |6.00

a ton more than valley hay.

Bielenberg states on page 21513, V. 54, that hay from

other points in Montana was worth |18 to |20 a ton; at the

same time he was buying Deer Lodge Valley hay for f11.50

a ton, but only fed it to cattle kept for immediate slaugh-

ter.

The above testimony shows valley hay worth from |6.50

to |8.50 a ton less in Butte than hay from other points.

Let the Court take into consideration the fact that the

hay produced in the valley has to compete with all the

valleys of Montana, and the further fact hat there is a

difference in price of from |4.00 to |6.00 a ton.

What does this mean? Simply that the producer of hay

in the valley can not compete, and his business is ruined,

and a further fact is, there is no regular demand at the
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present time for hay from Deer Lodge Valley and it can

only be sold when hay is scarce and hard to obtain from

other points.

Hay and stock raising go together; destroy one and yoti

destroy the other; injure one and you injure the oilier;

neither can exist separately, and the principal market for

the valley hay tea's the feeding of stock. Destroy stock amd

you destroy hay values. Poison and reduce the yield of hay,

as has been done in the valley, and you destroy the stock

industry, and both of these conditions have been brought

about by the smelting operations in the Deer Lodge Vol-

ley.

There also was a market created for valley hay by the

Defendants themselves by the purchase in the fall of 1906

of large numbers of cattle from out of the smoke zone.

These cattle answered ttco purposes in this case. First,

so Dr. Pearson could count a large number in the smoke

zone. Second, to eat the Imy grown in the valley. This

was only a temporary arrangement and doubtless done to

furnish testimony in this case, a^ prior to 1904 the De-

fendants were not engaged in the stock or farming business,

amd since the close of this case are disposing of what stock

they have.

If the hay sold for good prices in 1906 from Deer Lodge

Valley and was a ready sale, why did not Deefndants show

the sale of some of the products of their hay ranches at

normal figures and to dealers in the City of Butte or Ana-

conda? Undoubtedly they would have introduced this

testimony if it could have been obtained.

The testimony of the hay dealers of Anaconda show

that the hay they have sold from the valley has been sold
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in small quantities, a bale or so at a time. Mr. W. J.

Allen, Deft. Wit., states nmie of the large users of Jmy huy

valley hmj, simply showing that the persons using valley

hay do not use it continuously, so it is not fed long enougli

to produce the effect that continuous feeding does, and an-

other thing to take into consideration is that the people

using hay in cities also use large quantities of grain and

bran, and where these are fed in connection with hay it

would naturally reduce the amount of hay consumed by

an animal, and thus render it less liable to injury.

The farmers in the valley simply conifrm the condition,

as shown by the witnesses for the Defendants. The far-

mers all state it is necessary now to feed grain and bran

to keep their stock in any fair condition, whereas prior to

1902 this was not necessary, they did well on the hay alone.

ABSTRACT OF DEFENDANTS' WITNESSES.

E. P. MATHEWSON, Deft. Wit.

:

E, P. Mathewson is the manager of the Reduction Works

known as the Washoe Smelter at the present time. { V. 33,

12779.)

States that in his opinion that no further precautions

are necessary to prevent injury. Gives this only as his

opinion. (V. 33, 12808.)

States that the smelters that he is familiar with treat

similar ores {meaning Butte ores.) I do not know just

exactly where you could find the same ores, but the emana-

tions from the smelters smelting these ores would be simi-

lar in their nature to the emanations from the Washoe

Smelter treating these ores. Such smelters are what is

known as the Highland Boy smelter, near Salt Lake City;
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the Bingham Consolidated at West Jordon, Utah; the

United States Smelting and Refining Company's plant at

West Jordon, Utah; the Duektown of the Tennessee Cop-

per Co., near Duektown, Tennessee, and the American

Smelting and Refining Co., at Murray, Utah; also gives

the names of several other smelters.

(Note—Would call the Court's attention to the

fact that most all the above smelters mentioned by

Mr. Mathewson since his testifying have been declared

nuisances by the Circuit Court and the United States

Supreme Court. Record also shows that all of the

above smelters together cannot smelt as much ore in

one day as the Washoe Smelters. Mr. Mathewson
tries to show by the records that the precaution taken

by the Washoe Company to prevent injury is greater

than any of these smelters, claiming that they all have

the low chimneys and very few flue dust chambers,

still Mr. Mathewson's testimony shows that only 175

tons of flue dust is saved daily in the Washoe works,

the balance being allowed to escape through the chim-

ney and as LONG AS IT IS ALLOWED to escape

through the chimney we cannot conceive how it would
be any less or greater damage than it would by adding
or taking off a few feet of the chimney.

)

States on page 12810, V. 33, that this smelter discharges

sulphurous fumes and arsenic; they have smelting fur-

naces connected with them; they reduce or smelt copper

and turn out sulphur fumes and arsenic fumes.

(Note—We wish to call the Court's particular at-

tention to E. P. Mathewson, Deft. Wit., testimony on

page 12821, V. 33, and the statements he makes re-

garding conditions at the plant of the Tennessee Cop-

per Company, near Duckton, Tennessee.

He states that prior to the construction of the stack and

flue it was their custom to heap roast the ore, and that
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this heap-roasting destroyed everything in the vicinity, in

the shape of vegetation. ( V. 33, 12822.

)

On the same page he states that after the erection of the

tall chimney there seems to be no effect on the vegetaticm

whatever.

States he saw grass growing quite near the chimney;

saw garden truck growing quite near the chimney, and

trees beginning to sprout on land where previously all

vegetation had been destroyed for miles around. (V. 33,

12823.)

(Note—We wish to call the Court's attention to

the above statements of this witness. As a matter of

record that time has proven this witness' testimony

to be entirely untrue. The facts are that at Ducktown
they erected a tall chimney very similar to the one at

the Washoe Smelter in Montana. This chimney at

Ducktown, Tennessee, instead of doing away with the

damage, simply caused the damage to spread further,

and the damage became so great that an injunction

was granted against this plmit hy the United States

Supreme Court and in order to run they were com-

pelled to manufacture this smoke into sulphuric acid.

This statement of Mr. Mathewson's in regard to the

Tennessee Smelters, which was unquestionably col-

ored by him when given, should lead this Court to

examine his evidence very carefully, as his testimony

shows that he is perfectly willing to swear to condi-

tions as being facts, which only took time to show
that they never were facts, and in order to show to

the Court Mr. Mathewson's injustice and hostility to

the agricultural interests, we refer to page 12823, V.

33, where he states that he had charge of the Monteray
plant of the American Smelting and Refining Com-
pany in 1897 and 1898. He states that he had com-

plaints made by a neighbor of damage from smelter

smoke. The man did not press his claim, and aban-

doned the land, sold his water right.)
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He admits that they damaged this man's land and says

no settlement was made with him.

(Note—This statement of Mr. Mathewson's shows
as far back as 1897 and 1897 he refused to do justice.

He now comes into the Court and admits the plant

of which he had charge, had ruined this man's prop-

erty. Of course, the evidence shows that this man
only had a small amount of land, but what he would
do in small matters he would, unquestionably, do in

larger ones, that is, try to avoid every just claim by

every means in his power.

)

In answer to the following question

:

Q. Now with reference to the Washoe Smelter, is there

any difference between the preventative measures taken

at this time and the system of discharging the smoke as the

smelter was originally designed and built?

A. Yes, there is quite a difference. As originally

planned there were three large dust chambers built, one at

the blast furnaces, one at the McDougall roasting furnaces

and one at the converter building, none at all at the rever-

beratory. A chimney was built close to each one of these

buildings. There were four chimneys in all, about two

hundred and twenty-five feet in height and approximately

22 feet in diameter. These chimneys received the gases

from their respective furnaces and discharged them into

the atmosphere quite close to the building in which they

were produced. The only dust collecting apparatus was

that mentioned at the three buildings, the blast furnace,

the McDougall and the converters. This we found to be

inadequate and a new system of flues were put in, the old

system still beiiig retained. The old chimneys, however,

were destroyed and abandoned. (Y. 33, 12831-32.)
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Q. Now, then, what lead up to the change in the sys-

tem of the handling- the smoke from the manner in which it

was handled at this time?

A. There were complaints from the ranchmen in the

valley that we were destroying their animals and some said

the hay, or causing it great damage. We set about to in-

vestigate the matter and our investigator reported that

damage was being done. We thereupon settled with these

ranchers and promised to have a new apparatus put in as

soon as possible and agreed to have it going by July 1st,

1903, otherwise we would not run the smelter. We started

a. series of experiments and hired the best expert smoke

people we could find to find out the best and most profit-

able method of handling the smoke and making it harmless.

We studied literature on the subject, and we finally con-

cluded that the most practicable solution of the question

was an enormous dust catcher between the furnaces and

the chimney, and the chimney to be on the highest point

near the smelter and should be made as hig*h as considered

practicable, the idea being to get all the dust particles out

of the smoke before allowing the smoke to go into the at-

mosphere and to distribute the remaining smoke at such a

high altitude that deterious substances in it might become

diluted before it could possibly strike the ranches near the

smelter.

(Note—His testimony on page 13074, V. 33, shows

it generally strikes the valley about two or three miles

from the stack.

(Note—The Court will see by the above language

that the building of these dust chambers and the big

stack wa\s only an experiment, and Mr. Mathewson
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admits these short stacks did damage in the year 1902.

We believe it and as John Gillie stated, "the claims of

the farmers, they believed to have merit, and they paid

for the same.")

(Note—Mr. Mathewson's testimony also shows

that they made promises to the farmers not to run

again and do them further damage; that they agreed

to shut down on the first of July, and they did shut

down and all of the tcitnesscs that had any actual cx-

perience in farming noticed a difference In gro-wing

crops amd on their stock. (This was the summer of

1903. Vegetation took a new start; stock recuper-

ated.) He sent investigators through the valley t<j

ascertain if they were doing this damage claimed by

the farmers and said investigators reported to him
that they were, and the Company believed it and tried

to take precautions to prevent it, and the records

clearly show the year of 1904, after the erection of the

Big Stack a like condition existed and the same in-

vestigators investigated the valley and made the same
report; the same farmers complained that a like con-

dition existed as had prior to the erection of the Big

Stack, clearly showing that the experiment was a fail-

ure; that Mr. Mathewson knew it receiving informa-

tion from the same source as he did to the condition

existing in 1902, still Mr. Mathewson shows all

through his testimony of the bias and prejudice he has

against the farmers, for no other reason, apparently,

than that his experiment failed, and it looks to us as

if he is trying to place the blame of his own failure

upon those who are unfortunate enough to own prop-

erty in the region complained of.

)

In answer to the question

:

Q. What is the purpose of smelting these ores down

there—for what values do you smelt? (V. 33, 12842.)

A. Principally to get the copper and incidentally the

silver and gold from these ores. We also, from these ores*,

get a certain quantity of arsenic as a by-product.
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(Note—Here let us call the Court's attention to

the testimony of Mr. Gillie, Deft. Wit., on page 13279-

80, V. 34, when he makes the following- statements in

his evidence: "If we sprayed the smoke at Aanaconda
it would be impossible to take care of the waste

product. It is more desirable to turn it into the air.

)

When asked the question

:

Q. W^hat other commercial product do you turn out

besides copper, silver and gold? (V. 33, 12851.)

A. Arsenic. We turn out commercial arsenic at about

two tons a day approximately.

(Note—We call the Court's attention here that only

two tons of arsenic is saved, or commercial arsenic,

and the balance is shown by Professors Harkins and
Swain's testimony, undisputed in these records, are

distributed into the atmosphere and by air currents

scatter over the lands of the Deer Lodge Valley, and

as Mr. Gillie says, "it is more desirable for the com-

pany to do so."

Mr. Mathewson's testimony further shows on the same

page 17,000,000 pounds of copper, 600,000 ounces of sil-

ver and approximateh^ 400 ounces of gold monthly are

taken from these same ores, amounting in all to

:

17,000,000 ponnds copper at 12 cents .| 960,000.00

600,000 ounces silves at 5 cents 300,000.00

4,000 ounces gold at |18 72,000.00

11,332,000.00

(Note—Here let us quote on page 12826, V. 33,

from an argument of Mr. Kelley the following lan-

guag*e, after an objection was interpose<l by the plain-

tiff, "Now, please don't inisunderstand me. I doivt

say that any man. or any corporation can some into

a Court of Equity and justify a woncf eonimitted on

other people's property^ solely upon the ground thai
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they are engaged in useful occupation; I don't think

that the lams subverts that the use of one man's prop-

erty, hoivever small it may be, to the use of another

corporation, however large it may be." Admitted.

We believe Mr. Kelley's remarks correct and that

the Constitution of the State of Montana, Article 15,

Section IX, substantiates every word of Mr. Kelley

and goes further and adds to it when it says "the

police powers of the States shall never be abridged or

so construed as to permit corporations to conduct their

business in such a manner as will infringe equal rights

of individuals or the general well being of the state."

Further he is substantiated by the Constitution of

the United States, Article V, which says, "No person

shall be deprived of life, liberty or property without
due process of law, nor shall private property be taken
for public use without just compensation.")

On page 12895, V. 33, Mr. Mathewson tries to show the

Court that should the relief be granted, asked for in the

Bill of Complaint, that the closing of the Washoe Smelters

would greatly affect the supply of copper throughout the

United States and the world. He was asked the following

question

:

Q. I will ask you to tell the Court what is the differ-

ence of supply and demand of copper at the present time?

Over the objection of the plaintiff, Mr. Mathewson an-

swered: "At the present time the demand of copper is

extremely great, amd most of the dealers h^ve sold in ad-

vance their entire product: I believe the most of the cop-

per to be produced this year is already sold—during the

year 1906." ( V. 33, 12896-97.

)

Q. The following question I will ask you to state to

the Court—if there is any source of coupper supply to fur-

nish to the world the deficit that would occur in the cop-
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per production provided the Washoe Smelter was enjoined

from operating?

He answers, "I know of no source from which such a

quantity of copper could be obtained."

(Note—We think it proper at this time that the

Court should take judicial notice of the fact of how
willing this witness was to overdraw his imaginations

and to allow to go into the records testimony that he

must have known at that time was absolutely untrue.

It is known to every citizen in the State of Montana,

even in the United States and the greater part of the

world that not less than one year from the time that

Mr. Mathewson was on the witness stand that the

furnaces of the Washoe Smelter were cold, the mines

had ceased to operate because of an (wer-production

of capper, and that this same witness mmde publi'C

statements to that effect.)

On page 12901-2, V. 33, we will now take up the knowl-

edge of this witness of the conditions existing in the Deer

Lodge Valley as shown by the records. Mr. Mathewson

was asked the following question

:

Q. I will ask you to state whether or not you are fami-

liar with the general conditions in Deer Lodge Valley?

He answered, "That he was more or less familiar with

them—that he had made frequent trips in the valley.

States that he did not know many of the farmers by name

but knows a good many of the ranches. Have been on some

of them several times. Since 1903 his attention has been

called to the matter when the smoke question first came

up—"then I began to pay attention to the conditions of

the valley."

On page 12902-3, V. 33, states in the year 1903 I noticed

a great many animals had died and since that time I have
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noticed that very fey animals, comparatively, have died.

In reference to the crop conditions states that he has

observed the outward appearance of the crops—the general

appearance of the crops; that he had observed the crops

previous to 1903—that he had studied the question ex-

tensively, Imd engaged numerous experts to assist him in

the icork—have studied literature on these subjects, and

I visited a great man}- of the ranches a great many times

in regard to finding out just what was going on. States his

opinion is based on his visits to the different ranches in

the Deer Lodge Valley, particularly the ranch of Walter

Staton, which ranch I visited several times at the request

of Mr. Staton, and states his visits were to the ranches not

far remote from the Smoke Zone, for the sake of compari-

son to the vegetation on the ranches with the conditions on

the ranch of Mr. Walter Staton.

States on page 12904-5, V. 33, that he observed the crops

in the valley on various ranches and noticed their condi-

tions in a general way, and states from the information

and knowledge as gained from tsese investigations to form

an opinion as to whether or not there has been smoke dam-

age.

On page 12905-6, V. 33, gives it as his opinion that since

the large stack of the Washoe Smelter has been in opera-

tion the damage to live stock and crops in the Deer Lodge

Valley is inperceptible and believes there has been no

damage.

(Note—We will ask the Court in all fairness if

Mr. Mathewson could believe what he swore to, and
did he mean it when he stated in his testimony on

page 12903, "I have engaged numerous experts to
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assist me in the work—I have studied literature on

the subject, and I have visited a great many of the

ranches a great many times just to find out what was
going on," when he knew the same experts engaged

by him to investigate the conditions in the Deer Lodge

Valley had reported to him these facts that the same

conditions existed in 1904-1905 as had existed under

the short stacks. Would like further to ask if it was

not under his instructions that no joint investigations

be carried on between these same experts and the ex-

perts for the Farmers' Association for the reason that

it would be then clearly shown that the same condi-

tion existed. Wasn't it through his instructions that

his attorney, Mr. Shores, and his purchasing agent,^

Mr. Dunlap (and here let us call the Court's atten-

tion to the record all the way through, showing that

Mr. Dunlap was the duly authorized agent of the De-

fendants, with, apparently, as much authority, if not

more, to deal with the farmers than Mr. Mathewson
himself. It also shows by nearly all of the receipts for

the demand of damages made in 1902 that Mr. Dunlap
was more than instrumental in making the settle-

ments and paying the farmers for their damages at

that time than was Mr. Mathewson) instructed Dr.

Doremus, Deft. Wit., to refuse to allow Mr. Callin and
Mr. Staton to examine samples taken from the Callin

horse, as sworn to by Deft. Wit., Dr. Doremus, on

(V. 40, 15883), when the following questions was
asked him) :

Q. Going to your autopsy on the Callin horse, I will ask

you to state if you did not refuse to proceed with your

autopsy on the Callin horse when Mr. Staton and Mr.

Frank Callin were present?

A. I refused on the ground that I was acting as an

agent and the autopsy was stopped until Mr. Dunlap and

Mr. Shores came back to the ranch and the matter was then

turned over to them for their decision. I did not feel that
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I had any prerogative in the matter. Mr. Shores and Mr.

Dunlap did come back to the ranch and refused to let Mr.

Staton and Mr. Callin witness the autopsy on this animal,

and it was burned immediately. // / toUl Mr. Dennis Cal-

lin not to let amy one take a sample of the animals 1 told

him that Mr. Dunlap Juul so (jiven me instract ions. I teas

merely acting as an agent all through this matter.

DR. DOREMUS.
In answer to the question, "Did Mr. Staton invite you

to go to his herd and kill any of the animals you wished

for investigation? (V. 40, 15884.)

A. He may Jmve; I don^t recollect certainly. If ira.sn't

for me to accept or decline; it teas for the Company to

indicate ichat they wished me to do. (Y. 40, 15885.)

(Note—Would further ask in all fairness if Mr.

Mathewson did not know when Mr. Soren R. Beck

went to his agent, Mr. Dunlap, as shown by the record

of the testimony of Soren R. Beck (V. 8, 2989), when
the following conversation took place, as sAvorn to

by Mr. Beck : "I had a conversation with Mr. Miller.

He is employed by the Washoe Smelter. Mr. Miller

opened some of the sheep and took away a liver and

heart. I wjent up to Mr. Dunlap and told him what

was taking place and tried to get a settlement out of

him, but it seemed there was no way to do anything

with him. I tried again in June ; also again in De-

cember and I think the 30th of November. Mr. Dun-
lap told me 4f it was not for the balance, or the others,

I don't know which, "'he n-ould not mind paying mc
something.'"^ But he said, ''if he paid me he would have

to pay two hmidred; after he was dome icith me there

would be one hundred and ninety-nine standing from

the gate up to his office."

(Note—Don't this clearly show that this investiga-

tion was made by one of these same experts or men
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employed by Mr. Mathewson whom the Court must
presume gave him instructions as to the conditions

existing in the Deer Lodge Valley, and couldn't Mr.

Mathewson make the statement that after this wit-

ness, Soren R. Beck, as the record will show, lost 677

sheep, that he drove into Deer Lodge Valley, in two
or three days died from poison—that the loss of stock

in Deer Lodge Valley is imperceptible.)

(Note—Further call the Court's attention to the

evidence of Dr. Knowles, Comp. Wit., on page 2247,

V. 66, when he states he saw more evidence of smelter

trouble in 1904 than he did in 1903^ but that the con-

ditions of early 1903 were worse than in 1904.

)

(Note—Who is Dr. Knowles? State Veterinarian

who w^as employed by the Defendants' Company in

1903 to investigate the conditions existing among the

live stock in Deer Lodge Valley, and to make his re-

port to the Company. Upon his report, accepted by
the Company, over |300,000 in damages were paid to

the farmers of Deer Lodge Valley, and what would
have been his report if Mr. Mathewson had employed
him to investigate the conditions of 1904? Certainly,

under his testimony, it would have been the same re-

port. Didn't Mr. Mathewson well know if he had
come to believe him in the first place, why should he

evade him in the second place, or did he not know
similar conditions existed in the Deer Lodge Valley

to know that Dr. Knowles would have made a similar

report to him for the year 1904?

Further we would like to ask the Court, shall we
entirely evade the records when on page 1744, V. 55,

it will show that Dr. Cheney was employed by the

Washoe Copper Co. on October 1, 1904, and one year

from that date on page (1747, V. 5, it will show Dr.

Cheney received his discharge from said company,
and the Court will remember that during his visit

through the valley in August, 1905, Dr. Cheney, who
was then in the service of the company, called the
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Court's attention to the sore noses and to a paralytic

mare of Epb. Staffanson's—that he advised this wit-

ness of the true conditions existing in the Deer Lodge
Valley, and wasn't he one of the experts mentioned by

this witness who was empowered by the Defendants'

Companies to investigate the conditions and to make
a true report, and Dr. Cheney also states on page

1759, V. 5, that he never gave out any treatment for

sore noses except a preparation that the Defendant

company prescribed, but he had advised parties to

remove their stock from the pastures. The records

will show that Dr. Gardiner, Deft. Wit., commenced
to work for the Defendant company in June, 1905,

and was in the employ of the company at the same time

that Dr. Cheney was and what conclusion or pre-

sumption can the Court arrive at other than that Dr.

Gardiner and Dr. Cheney, both being in the employ

of the company at one and the same time, that the

one who gave a report that would be more favorable to

this witness would be the one kept in their employ
for the purpose of testifying in this case and isn't the

presumption conclusive that Dr. Cheney, giving them
the direct facts in the case, was no longer wanted by

them and was discharged in October, 1905, while Dr.

Gardiner was kept and put in hundreds of pages of

typewritten testimony to this Court, which received

very little credit by the Master, as all his findings of

facts was against the testimony of Dr. Gardiner. We
also find on page 21404, V. 54, the eivdence of Evan
Evans, when he states in his testimony that he was
told by Mr. Welsh, Secretary in the office of Mr. Dun-
lap, that if he moved his cattle back on to his ranch

that he would move them back at his own risk, as the

ranch was poisoned. This was the year 1903, when
Mr. Mathewson knew that they intended to put in

this large stack, as he has sworn to was for the benefit

of the farmers, why then was men in his immediate

employment warning farmers not to come hack into

the Deer Lodge Valley, and if they did so they would
do so at their own risk?
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It will be seen by the records that Mr. Wehsh wit-

nessed nearly all of the recipts that were made by

the farmers to the Company were for losses of stock

and vegetation in 1902.)

(Note—Why did not Defendants' counsel call Mr.

Dunlap, Mr. Welsh and Mr. Shores and dispute this

testimony if they did not think it was a fact as above

stated. These men were at all times within the reach

and could have been put on the witness stand without

any inconvenience to the Defendants' company or

their counsel. Only one conclusion to draw^—that they

new the witness who had testified to these matters

was testifying to the truth.)

On page 12905, V. 33, Mr. Mathewson was asked on

cross- examination if he knew how the live stock was gen-

erally kept in the Deer Lodge Valley prior to 1903. An-

swers, "Only by hearsay." Was asked if it was not a fact

that prior to that time live stock, cattle and horses were

allowed to run out the whole year on the ranches, stated

he didn't know except by hearsay.

On page 12906, V. 33, was asked the question if it Avasn't

a fact that after the smoke period in 1902 and 1903 prin-

cipally all of the stock had been stabled most of the year,

and in fact all of them were fed hay during all the season

with the exception of a very short period in the summer?

Then was asked the question if he did not think there had

been a change in the way of keeping horses and cattle in

the valley. Stated that he conld not say, as he did not

know the condition prior to 1903. Was then asked if he

could tell how many cattle there was in the Deer Lodge

Valley in the Smoze Zone at the present time?

A. I couldn't give any estimate; I don't feel competent

to give any estimate.



—1892—

Was then asked, "Would you say that there is one-

quarter as many in the Smoke Zone as there was in 1903,

or prior to 1902 and 1903, the Smoke trouble?

A. I will say there is fully one-quarter.

Was asked the same question in regard to horses and

stated he could not tell because he didn't know how many

there was in 1902. Should judge there would be fully one-

quarter as many.

On page 12907, V. 33, was asked to state if he had ex-

amined and observed the crop conditions in the Deer Lodge

Valley since 1903 as to the grain, oats and wheat. Stated

"Yes, he had observed the fields of grain in a general way

;

noticed them that way when driving along the road and

looked over into the ranches and had gone into some of the

fields."

(Note—About the same observation given by Prof.

Blankinship, Deft. Wit. In the five months he was
employed by the Defendant company he spent 25 hours

in the Deer Lodge Valley examining conditions exist-

ing there. On page 12908, V. 33, was asked what was
his inpression as to the acreage of grain raised in

1903 as compared with this year in the Smoke Zone?
Answered, "He would think there was little less this

year than in 1903. Would not care to venture an
opinion.

Was asked if there was two-thirds as many acres of

grain this year as in 1903. Answered, he would not

care to venture an opinion. Was asked if he thought
the yield of the wheat that took the price at the Deer
Lodge County Fair last year only went 15 bushels to

the acre and no more? Stated, that he didn't know.
Asked i fhe would consider this year the yield per

acre would be as gTeat as last year. Stated he didn't

know—thought it would be the same thing.)
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On page 12911 was asked if he was prepared to say how

this year's crop yield in grain compared with 1903 per acre,

answered, ''No, I don't know enough about it to say/' We
ascked if he would agree with the statement of 1906 that

there would not be a raise of 60% with that raised in 1903

according to the threshing returns. Answered he wouldn't

venture an opinion on the subject.

Was asked if he would agree with the Association that

the grain yield in 1902 to the present time will average

from two to 5 bushels per acre shrinkage each year, the

yield per acre, on an average through the Smoke Zone? An-

swered on page 12912 that he would not agree with that

statement unless furnished with particulars as to how the

water was put on the land.

Was asked the question if it is not a physical fact that

the threshing returns will show that such has been the de-

crease, answered I couldn't either affirm nor deny it.

Was then asked the question if that is true that these

conditions existed, that not more than 50% of the grain

was raised in the Deer Lodge Valley in 1906 that was

raised in 1902, and that there had been a constant shrink-

age per acre yield of somewheres over 2 to 5 buschels per

acre to what cause he would attribute it to with his know-

ledge of Deer Lodge Valley?

Stated he would attribute it to a lack of water or culti-

vation. The cultivation included fertilization—lack of

fertilization.

(Note—This conclusively shows that this witness
like other witnesses for the Defendants Co., will make
broad sweeping statements as to the conditions exist-

ing in Deer Lodge Valley, such as—"there is no loss

of stock, the grain is just as good as ever," and when
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asked to tell how they know invariabh' claim that it is

somethiug besides the conditions that exist there

—

lack of water, fertilization or something, and show as

Mr. Mathewson does, bj his testimony, that he is abso-

lutely ignorant of any of the conditions that existed

prior to the smoke trouble and tries to be ignorant to

the conditions existing there now.

)

If Mr. Mathewson knew the farms in the Deer Lodge

Valley as well as he swore he did on Direct he would know

that all the farms are well watered, that there has never

been any complaint as to water, and there is only one man

who claimed he did not have enough water—George Par-

rott—and he states the Company took it away from him.

On 12915, V. 33, was asked the question as to what he had

read on smelter smoke damage, and stated he had read a

number of translations of German Authorities on smoke

damage. The translations were made by some of his em-

ployes at the smelter in Anaconda ; also had read a pamph-

let published by James K. Haywood, one of the United

States Government Experts; also read a pamphlet pub-

lished by some one at Salt Lake—forgotten the name.

Thinks it was published by the Agricultural College.

Asked if he did not know the president of that college

was the president of one of the smelters or one of the di-

rectors, stated that he did not know—couldn't say. Thinks

this was about the extent of the reading on this subject.

Claims there is very little literature to be had on the sub-

ject. Was asked the question if there is any change in

farms, any substantial change in the men who had charge

of the lands from 1903 to 1905, answered on page 12976

that there is some minor changes. One that I recollect is

Section 16 which was formerlv school land. Claimed that
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land was purchased by the Washoe Co. ; that the Company

put their own employes on this land to operate it and men-

tioned one or two other changes. claimed he couldn't recol-

lect, but states there was nothing, in his opinion, that

would generally change the farming condition. Practically

the same farmers owned and farmed the land. Was asked

then how he accounted for the poor farming; if they had

all changed in two or three years from good farmers or

at least farming poorer right along, answers on page 12917

/ account for it hy what I consider to he their cupidity,

having been aroused by the settlement made with them by

the Washoe Co. They got what was known as "easy

money" and they wanted some more.

(Note—This will clearly show the bias and preju-

dice of this witness, also shows the interest he is tak-

ing in the suit, and should clearly show to the Court

that with such a man as Mr. Mathewson at the head

of the Defendants' Companies, it is no wonder that

they would rather go into litigation than to try and
amiably adjust or settle with the people that had been

ruined in the Deer Lodge Valley.)

John Gillie, "the manager of the mines in Butte, and one

of the Defendants witnesses stated on page 13118, V. 33,

that the claim of tJie farmers for damages in 1902 was

found to have merit and wu^ paid.

The record also shows that Nick Bielenberg, Walter Sta-

ton and Mr. Kreider testified on the witness stand that

they were willing to give the Company a release of all

damage done them in the years, 1904-5-6, if the Company

would agree not to any further molest or injure or damage

their property. This doesn't show that they were after

easy money.
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Mr. Mathewson, further, in his testimony on page 12921

claims that he did not know the losses of 1902, but knew in

1903 there were lots of carcasses lying around on the

ranches.

(Note—Does that indicate "easy money?"

Was it easy money to know that the Company only paid

about one-half of the value of these stock that he saw the

carcasses of lying around on the different ranches.

Mr. Mathewson was asked to state what particular farm-

ers he had observed farming in the Valley, and names only

Walter Statoti. Been on the Bliss ranch and Warm Springs

Asylum Ranch Leavengood Ranch, Parker Ranch, Stuckey

Ranch, and Nick Bielenberg's. Claims that he was on

Nick Bielenberg's about one-half dozen times in the last

three or four years. On page 12919 states he thinks Mr.

Bielenberg is farming about the same as he has always

farmed since I have known his ranch. Was asked the ques-

tion, "What would you say about Dr. Warren at Warm

Springs—^is he farming better or worse?

A. HE IS FARMING BETTER THAN HE FOR-

MERLY DID.

States that Thomas Parker is tending to his ranch pro-

perly as far as he noted. States the Bliss Ranch looks as

if it had been neglected largely
;
just allowed to grow as it

would; wasn't sure whether it had been rented or not.

States that he has not made any particular investigation

in the Deer Lodge Valley as to the number of acres in cul-

tivation from year to year. Has not paid any partionlar

attention to the crop yield from the threshing returns

since 1903, just in a general ivay.
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(Note—The above shows he is not competent to

testifj^ as to agricultural conditions.)

States that he would not be in a position to say as to

the grain yield of Deer Lodge VCalley known as the Smoke

Zone in the last three or four years only in a general way.

States he would not like to go into the particulars of it.

Claims that since 1903 he has had some knowledge of the

sickness of live stock, horses and cattle in the Deer Lodge

Valley. States he has employed various veterinary experts

to look into the matter—that he employed Dr. Cheney. (V.

33, 12920.)

(Note—It will be shown by the evidence of Dr.

Cheney that page 2988-9, V. 6, he stated to this witness

the truth about the conditions existing in the Deer

Lodge Valley after he went to work for them in Oc-

tober of 1904 and that in October of 1905 his services

were no longer required. WHY?

As to his personal knowledge of the sickness of the ani-

mals in Deer Lodge Valley is limited to his visits to these

ranches from time to time. Just a superficial examination

of the stock in a general way. States he is not a veterinar-

ian. All that he could say is that they looked well or did

not look well. ( V. 33, 12921.

)

Claims that he made an examination of some animals be-

longing to Walter Staton, just a superficial examination,

of certain things that he asked him to look at. When asked

the question, "and that is about the extent of the examina-

tion you made? (V. 33, 12921.)

A. No, I inspected certain stock that I have had my men

feeding with special food. I have looked at them from time

to time. I have been present when autopsies were made
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on animals that have been treated with certain food, and

in the presence of veterinarians that were competent to re-

port as to the exact condition. / just casually glanced at

them. Says he is not competent to hold an autopsy and

report the conditions. Asked if he did not also visit

Walter Staton's ranch in 1903 and 1904. States he cannot

recollect visiting his ranch prior to 1901. (V. 33, 12921.)

(Note—Here the witnesses recollection fails him
as to one of the important features in this suit,

namely; damage to stock and vegetation, when still

from memory he can give the numbers of smelters he

visited, the kind of ores treated, the number of tons

each treat, and hoy much the ores carried in sulphur,

copper, etc.)

States he bases his opinion on a greater loss in 1902-3

by the carcasses he saw laying around the ranches as here-

tofore stated. (V. 33, 12922.)

Asked the question, "isn't it a fact there has been

greater loss since 1903, I am going to cover the period of

1904-5-6 compared with the number of live stock. in the

valley, than there was in 1902-3?" (V. 33, 12923.

)

A. "I don't think so."

(Note—Here his memory fails him again. States

he cannot give any authentic statement as to that only

the mortality in the Valley from his own employees.

States he don't know of any settlement that has been

made with any of the farmers since 1903. States that

if any settlements had been made he would have
known it.) (V. 33, 12922-23.)

Was asked to state if any claim had been presented to

him from the farmers from time to time, residing in the

Smoke Zone for damages occurring since July 1, 1903?

(V. 33, 12923.)
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Answers that he doesn't think any definite claims have

been made. That there has been some talk of claims but

he did not remember any definite claims being made. When

asked if several farmers had not come to him and asked

for settlements or negotiations leading to settlements and

he had always directed them to the Court House.

The question was afterward amended to read as follows

:

"I will ask you if it is not a fact that a conversation of

Walter Staton along about the fall of 1904 in which Mr.

Walter C. Stanton asked you to make a settlement witli

him ; he made a general statement to you of his damage

;

that you said you would not settle with him for if you did

that you would have to settle with all the farmers in the

region of the smelters or in that section of the Country.

Answers that he don't recollect any such conversation. (V.

33, 12924.)

(Note—Again a failure of memory.)

States he did not remember Bart Para coming to him

(one of the Farmers of the Deer Lodge Valley.)

' Was asked, "do you recollect directing any of these

farmers who called on you to go to the Court House when

they asked you for a settlement or negotiations. A. I

recollect some conversatin I had with some farmers, but I

don't recollect the farmers. These gentlemen said they

were damaged, as I recollect, and I told them that we paid

damage when they proved them. If they could prove they

had been damaged hy our smoke that we would pay them.

(V. 33, 12924.)

Q. That is, proved in Court wasn't itf (V. 33, 12924.)

A. After their insisting on a settlement or something

of that kind I don't remember exactly, I told them that
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our investigations led us to believe that there was no dam-

age, and if they had damage they mould probably have to

prove it in Court; I believe I made su-ch statement to some

:

I think, I don't remember the individuals. ( V. 33 12924.

)

Q. Is it not a fact that you have not considered the

settlement of any claims for damages from the farmers

that were ruined since July, 1903?

He answers, "We have investigated some claims. They

were not former claims as I understand it. There were

some farmers that said they had been damaged in a general

way. They didn't say they were damaged so many horses

OP cows or anything of that kind, but we investigated the

ranches and we came to the conclusion that there was no

damage.

(Note—We think the witnesses memory again

failed him for just a few pages previous he only named
being on five or six ranches in the last three or four

years. He was then asked the question if it was not a

fact, to his own knowledge, that 107 claims for dam-
ages—itemized statements were presented to Mr.

Shores on March 4th, last year, for settlements and
that his attention was called to them, in which the

farmers set forth, specifically, every item of damage
with the amount of claims they made on the smelter

for damage, and that it was presented to Mr. Shoreson

the fourth day of March, 1905, and that Mr. Shores

refused to act on that until he had consulted with the

witness.

A. Asked if he was referring to the claims in this case.

States that he don't remember Mr. Shores presenting

them to him, but he does remember that a list of claims

that was filed in this case or some case are in different

Courts. Claims he doesn't remember now just where.

States that he does remember some 107 or thinks it was
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107 claimants for damage

—

yes, lie remembers that. (V.

33,12925.)

Q. Don't you remember 107 claims being presented for

settlements and Mr. Shores called your attention to it on

the "phone," and asked you to set a time to consider these

107 claims for settlements, that there was nothing talked

about a suit then—no suits filed.

He answers, "I don't recollect the details of that discus-

sion."

Q. Do you remember anything about it.

A. Oh, I remember these claims.

(Note—His memory gone again.)

Q. They were presented for settlement, aggregating

over a million dollars; isn't that a fact, before this suit

was filed or before any suits were filed? (V, 33, 12936.)

A. Well, I don't remember the exact date; I remem-

ber what you refer to, these claims that started the suit.

Q. Well, they were presented priw to the starting of

the suit?

A. Yes, particularly, I remember one of Walter 8ta-

ton, whcih was an offer to sell his place to us.

Q. Didn't Nick Bielenberg present one also?

A. I don't recollect his.

Asked if all the farmers of the Farmers' Association did

not present claims at that time. (V. 33, 12926.)

A. I believe they did through our legal department,

but I don't remember seeing them.

Q. Do you know whether any settlement was ever made

for these claims or not?

A. I don't think any settlements was ever made for

them. (V. 33, 12926.)
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(Note—And still he claims there had only been

some talk to him from some of the farmers regarding

damages since July 1, 1903, when the evidence of

Walter Staton minutely gives the claims of all these

claimants. The statement that the farmers had agreed

to arbitrate their elaims and upon the request of Mr.

shores it uxis agreed that no more farmers should be

taken into the Association until such claims had been

considered by the Company.)

On page 306 admits 10 tons of arsenic trioxide per day

going out of the stack.

In answer to the question : "I will ask you whether you

have given advice and taken the position as to the fact that

there was no damage, and if that were shown to be a wrong

pos)ti(m, would it affect you with the Company,—would

it affect your position?"

A. There is no such understanding that I know of be-

tween my Company and myself. If they are granted their

Ini'-nction (meaning complainant) the position ceases,

—

the wJiole business closes up.

<J. An injunction would be granted contrary to all the

adA^ce you have given your Company in respect to these

settlements And in respect to the claims of the farmers?

A. Do you mean that I have advised my Company that

the Farmers' claims were not just? / have told my offi-

cials whenever I have been asked on the subject that I con-

sider the claims groundless. (V. 33, 12928.)

Q. Under your advice you are in charge there,—
A. / would strongly advise them not to settle.

Q. And there would not be any claims settled unless

they were taken into court and judgment secured?

A. Not at this stage in the game. We have made
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enough investigation to firmly establish me in that opin-

ion. (V. 33, 12928-29.)

Q. I am asking you if it is not a fact that no settle-

ments will be made now under your instructions?

A. So far as I am concerned there will be no settle-

ments made so far as my influence would go,—I would

strongly recommend that no settlements be made; how-

ever, I am not the whole thing. (V. 33, 12929.)

(Note—On page 12,927 to 12,929, V. 33, inclusive,

Mr. Mathewson's testimony shows that he has used

all his influence in preventing the settlements of any
claims of the farmers of the Valley, notwithstanding

this evidence, Judge Hunt, in handing down his de-

cree stated they had offered to purchase the ranch of

Mr. Fred Bliss, and others.)

The Court's attention, ere this, has been called to how

they endeavored to purchase from Mr. Bliss, on page 588,

V. 2, the Record shows that Mrs. Bliss tried to settle with

the Company for damages prior to any action being

brought. She was told that she would have to sue for it,

bring suit. She had no agreement with them, and could

not get any satisfaction. They only offered to purchase

Mr. Bliss' Farm after he had closed his case in chief, and

there isn't a single case cited in the record where they ever

offered a single member of the Farmrs' Association one

cent or even atempted to purchase a single ranch outside of

Mr. Bliss', and Judge Hunt, when he made the above find-

ing that he had offered to purchase others, has not a single

line of evidence to suport his findings, and the only reason

that they offered to purchase Mr. Bliss was that by so

doing they would throw the case out of Court.

In answer to the following question: "How much of
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the time does it take you to refine wliat you put through

your roasters?" (V. 33, 12960.)

"In other words, how much of the time does it take you

to do your refining work, as compared with the treating of

the flue dust." (V. 33, 12960-61.)

He answers: We run the rep,ning furnaces about ten

days in two months,—that h ahout the proportion,—sonic-

thing like that.

Q. What becomes of the flue dust during the suspen-

sion of the roasting furnaces in which you roast the flue

dust?

A. It accumulates in the main flue.

Claims that the flue dust amounts to about 170 tons a

day.

Mr. Mathewson claims that thousands of dollars had

been found in the flue dust surrounding the old works;

that a good many heads had been employed in scraping the

hills and that some has been taken to the Washoe Smelterf?!

and treated and that the flue-dust and scrapings from

around the old works was very rich. (V. 33, 12946-47.)

Claims he commenced scraping around the old works

sometime in the year 1902, and believes the scrapings of

the flue-dust and treating of it led him to believe or demon-

strated to him there was a great deal of value done out of

the old works. States it was not the principal reason why

he built the dust chambers of the new works, but admits

that they proved very economical. (V. 33, 12947-48.)

Claims that the construction of the flues and dust cham-

bers have proved a good investment and irrespectii^e of

the Farmers or any other cwi-sideration is a good invest-

ment, and a practical one. (V. 33, 12948-49.)
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To the following question : "Is it a fact that you were

aware prior to the constduction of the dust chambers of

the big flues that a good deal of value was going out or had

gone out f the Id wrks?" He answers: "We had sme idea

of it ; we didn't realize the full extent of it only when we

had extended our investigation over a year or more ; states

they were very useful and economical. They are profitable

and save money."

On page 12949-50 states he cannot say he separates abso-

lutely all of the flue-dust from the smoke, but he is satis-

fied that they get the bulk of it. Has no accurate method

of knowing what amount of solid particles get out in the

smoke at the present time. (V. 33, 12949-50.)

Claims that the flue-dust to a certain extent increases

with the increase of the amount of ore treated, but it varies

also with the conditions of the ore coming into the plant.

(V. 33, 12950.)

(Note—The above evidence will show to the Court

that the money expended in building the big chimney

and flues has been profitable to the Defendants' Cam-
pmiies in a commercial way. If they had made a fail-

ure by their experiments in reducing the harm to the

surrounding country as was complained of in 1902,

as Prof. Blankinsliip, Defts. Wit., stated that he un-

derstood the Company had fully paid themselves for

the cost of the erection of the big chimney and flues

by savings of the flue-dust. )

Mr. Evans moved to strike this statement from the rec-

ords as hearsay, which was granted, although he (Prof.

Blankinship) was one of the Defendants' Witnesses.

When asked the question if the fumes should carry flue-

dust to the big stack if it would be carried into the atmos-

phere as a general rule. (V. 44, 12952.)
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Answers, "As a general thing if it once enters into the

stack it will go out of the stack into the atmosphere.."

In speaking of the Great Falls Smelter, was asked as to

whether or not any farming was done in the immediate

vicinity of the Great Falls smelter? (V. 33, 13055.56.)

AnsAvers, that he thought some stock-raising and there

were some small gardens there.

Asked if he knew if they had any trouble or made any

settlements with the owners in the immediate vicinity of

the smelters?

A. I have heard they had some trouble; didn't know^

if any settlements had been made by the Great Falls

Smelter with the farmers, but states the ores smelted there

are substantially of the same character as the ores smelted

in the Washoe Smelter. (V. 33, 13055-56.)

On Re-Direct Examination claims he never had ainy posi-

tive knowledge, that he never counted any of the stock in

the Deer Lodge Valley. (V. 33, 13058.)

Admits that he told Staton to seek re-dress in the Courts.

Etates he had two or three controversies with Staton

—

that the first conversation took place, as he remembered it,

in 1904 ; then he told me in a general w^ay that he thought

things were going along very nicely since the new stack

was built and he didn't think there would be much trouble.

I stated, "To be sure, if there was any trouble to let me

know as I wanted to see w^hat this trouble is .and he told

me he would, and I think about the month of May he called

me up and said the smoke had been down on his place the

night before and raised havoc; that his horses had sore

noses caused by smoke and to come down and see it. (V.

33,13059-60.)
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(Note—Here the witness gives all the minute de-

tails of the conversation, even remembers distinctly

that Mr. Staton used profane language in emphasizing

some of his remarks. They examined horses for sore

noses and found none.)

Claims that Mr. Staton again called him up in June.

They went down and examined the lower field. Thinks

Mr. Dunlap and Mr. Miller were with them. Details part

of the conversation at that time. (V. 33, 18062-63.)

(Note—Apparently his memory has recuperated

since his Direct and Cross-Examination and has come

back on Re-direct for in answer to the following ques-

tion: "Mr. Mathewson concerning your disposition

of the amount of claims of the farmers in the Deer

Lodge Valley, for what your recommendations have

been on the subject, I will ask you to state why you

recommended that no further claims be paid? (V.

33, 13063-64.)

He answers, "that the reason he advised no settlements

with the farmers that claimed damages from the smelters

was that he carefully investigated their stories and fre-

quently went down to the ranches himself to try and find

out if any damage had been done; he employed parties also

to make investigations—a great many experts, and sent

them around to different points in the Valley where dam-

ages was claimed and from all these investigations he be-

came convinced that the claims were unjust." V. 33,

13064.)

(Note—Again contradicting his testimony on Cross

Examination : On page 13065 was asked the question :

"Will you state whether or not you had taken a posi-

tion with the Company, that you would not settle

these claims or advise a settlement, irrespective

whether the Company had in your opinion caused the

damage or not?) (V. 33, 13065.)
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He answers, "I certainly would not advise the Company

to do anything unjust. I would certainly have advised

them settled if I had been at all satisfied that there had

been any damage."

(Note—This clearly contradicts his statement on

page 12929 when in answer to the foUoAving question,

"I am asking you is it not a fact that no settlements

will be made under your instructions?

A. So far a<s / am concerned there will be no settle-

ments made. As far as my influence will go. I would

strongly recommend there will he no settlements made,

however. I am not the whole thing. (V. 33, 12828.)

( Note—Mr. Mathewson, like a good many witnesses

for the Defense after making these sweping state-

ments on the witness stand would come back on re-

direct and try to patch them up, seeing or thinking

they saw the mistakes they had made in testifying to

evidence that was hurting their side of the case, when
sufficient time had intervened for consultation with

those that could show them that they should not have

testified the way they did, although it might have

been true.)

As will be shown on page 13072 when Mr. Kelley put

the following question : "Counsel asked you a question, if

it wasnt' a fact that the gas at the Anaconda stack traveled

with ten times the rapidity that the gas at the A. S. & R.

Co.'s plant at Murray travelde.

MR. CLINTON : He stated he didn't know. Has he got

new information since yesterday?

MR. KELLEY : He may have thought long enough to

have perceived the absurdity of the insinuations contained

in your question.

Mr. Mathewson answers, "I think that is out of the ques-
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tion to believe that the gas at the Washoe in the big flue

is traveling astfer than the gases in the Murray Plant of

the American Smelting & Refining Co.

(Note—Still the day before he claimed that he

didn't know.)

On page 13073 was asked the question : With reference

to the smoke stream, Mr. Mathewson, you say you have

perceived it, have observed that at times it lights immed-

iately upon the base of this stack.

Answers, I have seen something, apparently, coming

right down to the base of the stock from the top.

(Note—We ask the Court to consider this, "that

he has seen something, apparently coming right down

to the base of the stack from the top and later on by

the evidence will be shown that he is trying to evade

the question of smoke settling immediately around the

stack, that he only seen something coming down.

)

Q. Do you know whether or not the Company has kept

a general and continuous observation of the smoke with

reference to the wnd currents, velocty, directions, etc?

(V. 23, 13073-74.)

A. Yes, sir. We have employed men for that purpose.

Q. You have not given them.

A. I have not the data here, no, sir.

Q. Aside from that, I wish to ask you, upon your gen-

eral information or calculations what is the usual distance

from the stack that the smoke alights, that you have ob-

served?

A. In my observation, since the stack was put in opera-

tion, the smoke usually travels across the valley and over

the hills on the other side of the Valley.
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Q. Wlieu it does alight to tlie ground, when what dis-

tance from the smelter would you say that this is generally

done?

A. When it does strike the Valley it usually strikes it

two or three miles from the stack.

Q. And from that on further?

A. Further along.

Q. I understand you to say that it doesn't come down

generally within two or three miles, closer than that? (V.

23, 13074.)

A. Two or three miles is the usual place that it strikes,

witlin two or three miles of the stack.

Q. Do I understand it usually strikes at that distance,

merely at times when it does strike the ground, but doesn't

strike closed than that?

A. That is my opinion, no obser\^ation that when it

does strike the Valley it strikes two or three miles from

the stack, two or three miles as a usual thing.

( Note—Smoke hitting 2 miles away shows why the

Deft, attempts to raise lawns at the smelter works.)

(Note—We cannot understand why the witness

wishes to shange his testimony in regard to seeing the

smoke come right down to the base of the chmney,
without it is to dispute the Defendants' own experts,

Prof. Traphagen and Prof. Blankinship, who both

claim (Prof. Traphagen, 13741, V. 35, and Prof.

Blankinship, 15106-7, V. 38), that they have found no
commercial damage upon Deer Lodge Valley from
smelter smoke except perhaps the Walker Gulch Gar-
den crop which was somewhat diminished, in other

words, usng the words of Prof. Traphagen, "there was
no acid damage to vegetation in Deer Lodge Valley,

except Walker Gulch," and the language of Prof.

Blankinship, ,'that he had not found any commercial
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damage upon Deer Lodge Valley from smelter smoke

except perhaps the Walker Gulch Garden crop which

was somewhat diminished."

(Note—The Court will remember where Walker
Gulch garden is—almost under the smoke stack and

the garden that Mr. Dobins claims he had fine crops

on, except the frost killed the beets, carrots, etc.

)

On page 13084, states that the reason he thought Sta-

ton's vegetation was hurt by hail there had been a hail

storm in Anaconda, he thought about the middle of May,

1904, a few days previous when he was going down to Sta-

ton's place.

Referring to his memorandum he said it was the 18th of

May.

Was asked the question if he was acquainted with a Doc-

tor by the name of McGregor in Butte? Stated he was ac-

quainted with hm. (V. 23, 13085.)

Asked the question if he did not go over Staton's ranch

in July of that year and make an investigation of horses?

Stated he didn't know.

Asked if he did not make a report to him (meaning the

witness). Witness answers, "I don't recollect."

States that Dr. McGregor was a horse doctor living in

Butte.

On page 13085 asked if he did not send for him at one

time? States he sent for him several times.

Asked him if he didn't have him (meaning the Doctor)

investigate tSaton's place. A. I don't recollect any par-

ticular time. I sent for him several tmes.

When asked the queston if he did make an investigation,

did he make a report to you?

A. ISfot in writing. I don't recollect any report from
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him, he may have made a report, but I don't recollect

about it.

Asked the question didn't he report to you that the stock

on Staton's ranch were suffering from smoke injury?

States, "I couldn't tell you; I don't think he ever made

any such report to me.

( Note—This was on Re-Cross Examination and the

Court will notice how quick his mind fails agian ti)

things that he doesn't ^^ish to remember.)

Asked the question didn't Dr. Knowles the State Vet-

ernarian, make a report to yo uin October, 1904, after

having made an examination of Staton's stock in connec-

tion with Jesse Miller and Dr. Cheney, that Staton's stock

was sufferng from smoke poison? V. 33, 13085.)

Answers, he don't think Dr. Knowles ever made a report

to him,

Q. Did he tell you so in a corversation that he had witli

you in October?

A. I doubt that very much. I don't thing he ever spoke

to me about it.

Q. Where would this report go, wouldn't it go to you if

he did make a report?

A. I think not. If a report had been made by Dr.

Knowles it probably would have gone to Mr. Dunlap or

to the attorneys in Butte.

(Note—The Court will notice how he places the

responsibility of the investigations that were coming
to him, that appear to be unfavorable, to Mr. Dunlap
or the attorneys in Butee. Still n his direct Exami-
nation he states that he had investigators through tha
Valley to ascertain if anything was being injured and
to make a report to him.)
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JOHN GILLIE, Defts. Wit.

:

Is a mining engineer. Claims he has been connected

with the Amalgamated Company directly; has bee nsuper-

intendent of Butte & Boston Consolidated Mining Com-

pany over six years and was assistant to r. Scallon during

past six years and was assistant to Mr. Scallon during part

of the time, and also has been general superntendent of the

mines of the Amalgamated Copper for over three years

last past. (V. 33, 13086-87.)

Claims that he is familiar with the smelters and with

the conditions that s maintained at the smelters. (V. 33,

13088.)

States that ores from the Butte mines are smelted at

the Washoe Smelter, Anaconda, Montana, the mines that

are owned or controlled by the Amalgamated Minng Com-

pany except the Boston & Montana Company
;
part of that

s smelted at Great Falls, Montana. (V. 33, 13088-90.)

Mr. Gillie was asked the following question : "Do you

know whether or not there is at this time stored or in re-

serve any supply of copper that could be used to supply'

the deficit that would be caused by the suspension of

operation of these mines mentioned until for instance, a

new works could be built to reduce the ores?" (meaning

the Butte properties owned by the defendant companies.)

(V. 33, 13109.)

"A. No. Sir, I know that the United Metals Sellng

Company which sells the product of the Amalgamated

Company often plead with a customer to cut down the

amount of their order in order to keep their general cus-

tomers supplied. Quite recently one customer in Rome.
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New York, asked for a million pounds at the going rate

of nineteen cents and they asked him to take half the

amount if he could get along with it, in order to keep

some other customers supplied. That is the way that the

supply and demand is at the present time." (V. 33,

13109.)

(Note—As in Mr. Mathewson's testimony, can this

testimony of Mr. Gillie be time? If the Court has a

right to take judicial notice, how soon after these re-

marks were spread upon the records in this court was
the furnaces of the Washoe Co. cold because of an
over-production of copper in the world? And if these

witnesses did not know at the time of the existing

conditions, they surely were ignorant and should

have so stated instead of trying to make an intelligent

court believe statements which so soon proved un-

true. )

Mr. Gillie claims that prior to 1883, when the works at

Anaconda were erected, small portions of the ore from

Butte were shipped to Swensea, Wales, and treated. (V.

33, 13111.)

(Note—The Court remembers that this was the

same smelter mentioned by Morgan Evans, one of the

Plaintiff's witnesses, when he stated the conditions

existng to vegetation and stock at Swensea, Wales.

)

Claims that he went through Deer Lodge Valley in

August, 1881, and that most of the valley in the vicinity

of Anaconda on Warm Springs Creek was unoccupied, but

does remember Levengood, Stuckey and Morgan Evans

were there, and others. (V. 33, 13112.)

(Note—This has been disputed by nearly all of the

lay witnesses for the plaintiff and the defendants, and
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the Master has made a finding of fact that Deer I^dge

Valley was settled prior to the year 1870.)

In speaking of the low smoke stacks at the smelter, the

question was asked "So far as the smelting operations

were concerned, do these stacks furnish a satisfactory out-

let for the smoke and gases?" The witness answers : "They

did, but caused an undue waste."

(Note—This answer of the witness clearly shows

that the large stack and flues Avere constructe<l by tho

Defendants, not for the benefit of the farmers, but

simply to save the copper values they had been losing

out of ther short stacks.

)

The testimony of Mr. Mathewson, manager of the works,

Defts. Wit., shows that they have recovered in metal

values, principally copper, very nearly as much as the cost

of the flue and stack.

The copper never did any injury to the farms of the Val-

ley, it was the arsenic and the sulphur, and the undisputed

testimony of Dr. Swain and Dr. Harkins, Comps. Wit.,

shows that the big stack utterly failed to stop any of these

gases escaping, and the building of this stack was simply a

good commercial proposition for the Defendants, but the

Court will notice that the Defendants expert witnesses

continually allude to flue dust, interjecting it all the while

into their testimony.

Flue dust as the word is used in this case means dust

caught in the flue, containing more or less metal values.

The injury in 1902 was not caused by flue dust alone, but

was caused by the same gases that are now being elimi-

nated through the big stack, and the testimony of Mr.

Mathewson, Defendants Witness, shows that they are re-
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ducng greater quantities of ore at the present time than

they ever did under the short stacks, as this Witnesses' tes-

timony shows they investigated the claims of the farmers,

and where found just were settled for damage under the

short stacks.

But claims t wasn't known at the time of the construc-

tion of these chimneys ; "what caused us first to change the

method of the outlet of these chimneys, or the smoke and

emanations, was complainant from residents or occupants

of land in the vicinity of the works, alleging damage and

claims of damage to crops and stock in the vicinity."

"These claims were investigated and some of them found

to have merit and compensations made for a number of

those claims where they appeared reasonable. It was then

decided that something would be done and the present long

flue in connection and the high brick stack was decided

upon and the erection commenced in February, 1903, and

was complete in the fall of that year. But in making set-

tlements m 1902 icith the farmers i/iv the Valley there and

that vicinity that had been damaged, the promise was made

that conditions irould he rectified hy July of the next year.

When it came July of 1903 we did not have the work com-

plete. It was an enormous piece of work, involving nearly

a million dollars of expenditure, so in order to keep good

faith with these people, the works were shut down July 1.

1903, and remained until the flue and stack were connected

in September of the same year." (V. 33, 13119.)

(Note—The Court will also take notice of the num-
erous farmers that testified that during this shut-down

crops took a new start and stock recuperated, and,

using the words of Mr. Bielenberg, one of the Plain-
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tiff's witnesses: "The farmers were happy." And if

the experiment of the defendant companies in the

erection of the big chimney had proven as they antici-

pated, nothing further would ever have been heard of

the smoke damage.

)

Admits that heap roasting in Butte killed off the vegeta-

tion. (V. 33, 13123.)

(Note—If sulphur and arsenic could be driven out

of ores by heap roasting in sufficient quantities to in-

jure and kill vegetation, the same could be said of

sulphur and arsenic driven out of the ores by any

other process ; that they would be detrimental to vege-

tation. )

Mr. Gillie in his testimony admits that at no time when

all the smelters were running in Butte which (caused a

total destruction in that vicinity) did they ever smelt the

amount of ores that were being smelted in Anaconda.

States in answer to the following question : "Do you

know of any smoke trouble or litigation from the farmers

concerning the operation of the smelters at Butte? "A.

2Vo* ivith the farmers, hut with other class of people, yes.

I have known the citizens of ths commiunty to go out, tear

down and cover up roast heaps n connection with the Bos-

ton & Montana smelter n operation in Butte. Go out en

mnsse. That was ahout ten or twelve years ago.'' (V. 33,

14148-50.)

Asked if that was the only trouble that he knew of, An-

swered, ^'No y[ hoAye Tcnown of a man who would wcdt

around for Mr. Couch who was manager of that company,

with a gun, to kill him. because his wife had been, he

claimed, killed by the smoke that was then in the city."

(Note—This answer of Mr. Gillie's explains why
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more stock sicken and die in the fall in the Deer Lodji;e

Valley than in other months. As he states as well as

numbers of other \Yitnesses for both complainant and

Defendant the smoke stays down more in COOLER
Weather.

)

"There were discomforts to the people living there. We
closed the mines in Butte upon Clancy appointing a re-

ceiver for the mine, and only resumed on a telegram from

Helena. When the weather was cool the smoke settled

down.

(Note—"All of the companies of the Amalgamated
were closed, even the ones not involved in the litiga-

ton.") . ,;

(Note—The only Company closed by the injunc-

tion of the Court was the Boston and Montana. (Be-

longing to the Amalgamated.) This Company has a

smelter at Great Falls, and none of the other mines

or smelters of the Amalgamated were affected by

these orders, nevertheless, they closed all their mining
properties in Montana and refused to open the same
until the Governor of the State of Montana called the

legislature together again, in special session, to pass

what is known in Montana as a "fair trial bill.")

Ths bill could not be passed by the regular session of

the Legislature, and it was only after this session was

called by the Governor, did they resume.

There was no excuses whatever for the closing of any of

the properties outside of the Boston and Montana, and the

only purpose for which the other Companies were closed,

was intimidation, and it simply shows that the Amalga-

mated Co., in Montana dominates the whole State from the

Governor down.
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Tons.

The capacity of the Colorado Smelter, when closed . . 1,000

The capacity of the M. O. P. Company 1,400

The capacity of the B. & B.Company 750

The capacity of the Parrott Company 600

Total 3,750

"The Anaconda smelters were closed about a year, until

they built a railroad from Butte, because the one railroad

wanted to raise the freight." (V. 33, 13159-60.)

''The reason we dismantled our smelters in Butte was

that the ores could he more economically treated at the

Washoer (V. 33, 13160.)

Admits the defendant company have about 8,800 acres

of land in Deer Lodge Valley but cannot say what proper-

tion of it is farm land. Admits a considerable portion of

it is bottom land. (V. 33, 13171.)

Was asked the following question : "You give quite a

list of items of the products used by the Washoe Smelter

and the company treating ores there, freights, etc., did

you not?

A. Yes, sir.

Q. Did you give how much you paid out for farming

in the Deer Lodge Valley in wages?

A. No, sir.

Q. We would like to know how much you have paid

out, in farming, in Deer Lodge Valley, if you can obtain

it. (V. 33, 13173-74.)

MR. KELLEY: We intend to show you how much

money we have made on it also. It is one of the most
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profitable enterprises connected icith the company.

THE WITNESS: If it is not furnished we will see

that you get it.

MR. KELLEY: We will show you the books. I will

promise to furnish the expense of that farm and the pro-

ceeds from it and describe fullv everything that has been

done on it.

(Note.—Again we will ask the Court of what as-

sistance to the Court will be these remarks or prom-

ises of Mr. Kelley that he will furnish information

as to the Company's farming operations in the Deer

Lodge Valley, in helping or aiding the Court in ar-

riving at a conclusion as to whether or not farming

may be conducted in Deer Lodge Valley at a profit?

We had a better opportunity of knowing what profits

could be made in farming in Deer Lodge Valley than

the defendants themselves with thousands of acres

of tillable and grazing lands, hundreds of head of stock

bought by them and placed upon these lands, unlimited

money to work and improve, plenty of water, nothing

lacking to have made a splendid showing, and then come

into Court with clean hands and say to the Court : "Here

is the net profit made by the operation of lands imme-

diately in the path of the smoke, which will show the Court

clearly that the evidence given by the farmers of Deer

Lodge Valley is untrue." But no, instead of doinq so. the

record is absolutely silent, except the languaqe used hy

Mr. Kelley: "We will show the most profitable enterprise

connected with the Company."

On the other hand, does it not clearly show that the

evidence that they had within their own grasp to furnish

the Court has been buried a^d eoDCluded for the purpose
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of misleading the Court of the tme cmiditions that exist in

Deer Lodge Valley f

Was asked the question if he knew how much flue dust

is recovered; answered, "About sixty tons a day, so that

amount of sulphur does not get out ; however, that is in a

mechanical state, that is in a combined state that is set-

tled out. (V. 34, 13200.)

Q. Allowing that, it will be only about two tons if the

flue dust carries three per cent, sulphur, as you stated?

A. Yes, three per cent, would be only two tons; less

than two tons."

Was asked the question, "Isn't the flue dust taken right

back to the reverberatory and placed in the reverberatory,

where the sulphur volatilizes again and goes right back

into the stack?

A. If we didn't have the long flues it would go out in

the air and spread in the valley and surrounding country.

Q. Does the sulphur all get out in the air ultimately?

A. It either goes that way or in slag.

Q. As far as you know, does not practically all of the

sulphur in the form of sulphur fumes go out into the at-

mosphere?

A. A large part of it does, certainly.

Q. For that reason you think that the flue dust which

you heretofore observed around the short stack and which

you observed during the period of the short stack opera-

tions, is the damaging element in the operation of tlie

smelters to the vegetation and live stock?

A. Well, I think it is to a large extent. / thinJc that

the copper in that form ist not very good for lirr stor^k or
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vegetatimi either. I don't know how it acts on them, only

as a poison in the a^iimals.

Q. I thought you stated that the poisonous elements

or the damaging elements emitted into the atmosphere

was the flue dust ; I believe you incidentally mentioned it.

A. Yes, I believe it to the flue dwst, and possibly sul-

phuric add.

Q. I will ask you to state if any flue dust is generated

in heap roasting?

A. Well, it is not flue dust; there are small quanti-

ties of dust, but not to any extent. (V. 34, 13202.)

Q. Isn't it a fact that the combustion in heap roast-

ing—the temperatures are so low that very little if any

dust is created in heap roasting?

A. Well, it is not confined; there is no great velocity

in the fumes or gases from heap roasting; it is dissemi-

nated in a large space, and there is no velocity attached

to it, so it cannot carry any mechanical part of this.

Q. Then the only deleterious substance which ivould

be driven off in heap roasting would be the sulphur fumes

and other fumes which would be generated at a very low

temperature?

A. Yes, practically.

Q. Arsenic would not be generated ordinarily in a

heap roast, would it; it would not be volatilized?

A. It might at certain points when they got burning,

some parts of the heap.

Q. Do you think that arsenic would be volatilized with

the heat of sulphur as disseminated in the Butte ores with

the old bark and wood?



—1923—

A. Well, if piled up in such shape that it got a strong

draft at some particular point it might he, but generally,

no.

Q. It would have to have a very strong draft, wouldn't

it?

A. Yes, sir.

Q. But isn't it a fact that heap roasting as carried on

in open heaps, it only dispells what you might call the

sulphur from the ore?

A. Yes, sir." (V. 34, 13202-03.)

Admits there is a very much greater amount of sulphur

eliminated from three thousand tons of ore treated at An-

aconda than there is at five hundred tons heap roasted in

Butte. (V. 34,13207.)

Admits that some of the sulphur goes off in slag and is

driven out in the atmosphere. Was asked the question,

"Is it not your opinion that practically all of it goes out

in the fumes, leaving a small percentage in the slag?

A. Yes, sir, a great deal of the sulphur has to go off

in the fumes.
{ f j Jl

Q. Then practiGally all of the sulphur is eliminated

through the fumes in the hig stack, all pass out of the

hig stack?

A. Yes, sir. (V. 34, 13208.)

Admits tluit they are treating a good deal more ore tlmn

they were treating under the old short stack. (V. 34,

13220.)

Admits that they are eliminating into the atmosphere a

great deal more sulphur than they did irhen the?/ had thr

short stack. (V. 34, 13223.)
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In speaking of climatic conditions in and around Butte,

the following question was asked (V. 34, 13265) :

"So far as you know, it only inconvenienced human be-

ings here; it did not cause any damage to animals, is that

true (meaning the smoke in Butte)?

A. I don't know of any direct damage. I suppose it

would inconvenience them, too. (V, 34, 13265.)

Q. On that account what would you say as to whether

or not Butte is a desirable locality for the erection of the

smelter?

A. It is not. And I question if they would he allowed

to run here and treat large quantities as they used to.

Q. Do you know whether or not there has been any

judicial investigation at times for the purpose of determin-

ing whether the smelter could operate in the immediate

vicinity of Butte?

A. Yes, sir. In addition to the judicial investigation

the citizens have raised money to make surveys and exami-

nations with a view of remedying the conditions here, but

it was found to he impossible to do so."

(Note.—If it was inconvenient for the citizens and
the stock, as above testimony of this witness shows,

in and around Butte, why should it be amy less to the

citizens and stock of Deer Lodge Valley, where, as the

record shows, they are smelting thousands of tons

more daily than they ever smelted in Butte?

The following question was asked (V. 34, 13279) :

"What have you to say as to the practicability of spray-

ing through water or by water these fumes?

A. Yes, sir, I know it would he impossible to dispose

of the icaste prod/uct; there would he such enormmis quan-
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tities of it, of waste or wa^^Ji water contaming acUl or

poison

.

As I remember, Mr. Clinton suggested or wanted to

know if you thought it better to turn this out upon the

farmers of the Deer Lodge Valley than to store it up with-

in your fence dow^n there after spraying. Would it be

possible to store this waste product anywhere?

A. No^ sir, it would not. It would he more desirable

to turn it into the atmosphere.''

(Note.—This clearly show^s the Court that if water

would wash acid and poison from the smoke it surely

shows that the smoke contains acid and poison that

is going out continuously every day, and is thereby

admitted by the defendants that the smoke contains

acids and poisons.)

Claims that the nearest hay cut around Butte is about

six miles of Brown's Gulch. (V. 34, 13283.)

(Note.—The dismantling of the Butte smelters has

been within the last six years, since the Amalgamated
came into control.)

Claims he has lived in Butte permanently for twenty-six

years; used to see more vegetation on the flat than there

is now; saw vegetation in Missoula Galch; used to gath-

er wild flow^ers out there and used to picket his horses

around on the hill near the Federal Building and out

where he lived in Missoula Gulch ; used to picket his horse

there often and find grass enough ; there was a good many

evergreen trees along the brow of the hill. On what is

known as the "Wake Up, Jim, Mountain Con. and High

Ore" mines; the trees were in a thrifty condition when he

saw them. (V. 34, 13295-90.) At that time tliere were a
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good many trees on Timber Butte, about a mile south of

liere, all in a thrifty condition. It was also true imme-

diately east of us, some two or three miles, the hills reach-

ing up the main range and pretty well timbered ; all in a

thrifty condition. That is not true at the present date.

They are all practically dead. ( V. 34, 13239.

)

(Note.—As well as all other kinds of vegetable

life.)

H. E. CARLSON, sworn

:

Claims his business or occupation at present is mana-

ger of the North Butte & Butte Coalition Company, of

Butte, Montana. (V. 34, 13298.)

Claims that these companies are closely allied with the

Amalgamated. John D. Ryan, Managing Director of the

Amalgamated Companies, consultefl as to the affairs of the

Companies; shut up the Heinze, or M. O. P. Smelter,

shortly after Heinze was bought out. (V. 34, 13332-37.)

Shutting down of the mines would not decrease the val-

ue of the ore.

Cross-Exmn ination.

The development of the mines of Butte has been at a

profit. (V. 34, 13341.)

The ore mined in Butte, prior to the erection of the

Washoe Smelter, has alimys been treated. (V. 34, 13342.)

One of the most prosperous mining companies in Butte

is the Boston & Montana, and they treat their ores at

Creat Falls. (V. 34, 13345.)

The Wa^^hoe Smelter does not represent one-tiventieth of

the valne of the mining propertiesi qrhirh send their ore
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there; they are financially able to construct another smel-

ter. (V. 34, 13346.)

The whole plan of the construction of the WasJme Smel-

ter tms to obtain the best profit at the leoM cost of treat-

mrcnt; to get the most return for the least ammint of mon-

ey. (V. 34, 13348-9.)

Re-Direct Examination.

It is not possible to use bags to collect the dust at cop-

per smelters, a^ the gases eat up the bags. (V. 34, 13349-

13350.)

(Note.—If it will do as above, how about vege-

table and animal life?)

I DON'T THINK ANY ONE WOULD BE ABLE TO

LIVE IN BUTTE IF ALL THE ORE MINED IN BUTTE

WAS SMELTED HERE. (V. 34, 13362.)

( Note.—This last statement of Mr. Carson's should

convince the Court, beyond the question of a doubt,

that the injury is being done in the Deer Lodge Valley

by the Washoe Smelter, as claimed by the complain-

ant.

It would be a very strange condition of aifairs if the

ore should be smelted in Butte it would kill the peo-

ple, while, when smelted in the Deer Lodge Valley,

according to the defendants' witnesses, it is practi-

cally harmless in that vicinity.)

O. Y. WARREN, Deft.'s Wit.

:

Defendants quote Dr. O. Y. Warren as having en-

gaged at the Insane Asylum Ranch in diversified farming

and stock-raising, and shows for many years past crops

have increased, and they have no smoke tron^^'^ of any

kind; also cut hay on the different ranches around there



—1928—

—Cummock's, Gibb's, Li ffring's, Bernard's and Purdu's

ranches.

(Note.—The first notable thing about Dr. Warren's

testimony is this, that although the Warm Springs

Asylum Ranch consists of many hundreds of acres, he

cuts only 337 tons of hay on the whole place, and an-

other thing, this place was never conducted as a farm

or stock ranch ; simply used for the purpose of an

insane asylum for the State of Montana. No preten-

tions are made to breed or raise stock there to any

extent ; all the calves raised there are raised from

milch cows, and on page 19736, Vol. 50, out of sixty

calves in one year lost five by alwrtions and six from

other causes, or a total loss in calves of almost 20 per

cent., still the Doctor don't consider this an unusual

loss. (V. 50, 19738.)

But in 1902, ichen he admits injury from the smoke, he

swears positively they did not Jose any stock of any de-

scription. (V. 50, 19748-9.)

(Note.—Very strange testimony this; loses no

stock, when he admits being damaged from the smoke,

while when he claims he has no damage he losses about

20 per cent, of calves in one year. Here we also hear

for the first time of hemlock poisoning, also Lupine

poisoning. No other witness for defendants or com-

plainant, after an investigation of over two years in

the Valley, saw an animal even suffering from poison

weed, and here we have a layman testifying to this

strange fact.

Only the death of a cow ; don't know what was the

cause; all this occurred since 1902, under no smoke
damages, according to Dr. Warren, while under the

smoke damage, as admitted by Warren, no loss what-
ever.

Dr. Warren clearly shows bias in the above state-

ments; also shows how deeply he is interested in this



—1929—

case by his going to Idaho aod attempting to pur-

chase the ranch of F. J. Bliss for the defendants, after

the plaintiff had closed his case in chief, and during

the intermission and before defendants began their

defense. What was this done for? The Doctor, know-
ing this F. J. Bliss case was a test case, in which all

the farmers were interested, attempted to further the

ends of the defense by the purchase of the Bliss ranch,

well knowing if he succeeded in the purchase of the

Bliss ranch the cases of the farmers of the Valley

would have to be begun all over.

If Dr. Warren or the defendants^ agents were will-

ing to act in am honorable and open manner, why did

not Dr. Warren come to Mr. Bliss' attorneys, toho

were in Butte, and tell them openly and honostly he

imshed to purchase the ranch for the henefit of the

defendants, instead of going secretly i^o Idaho and
there making his overtures to F. J. Bliss? No fair

man would lend himself to any such underhand irorh,

amd Dr. Warren- only did it to further the interest of

the Defendants' Compa/ny, and swears positively he

um>s sent there hy John D. Ryan, President of Defend-
ants' Company, for the purpose, tchich will he seen hv

the following questions and answers (V. 50, 19781) :

Q. Did Mr. Ryan—did you learn what purpose Mr.

Ryan wanted this place for?

A. I did not.

Q. It was not, in your judgment, anything to do ^^ Ith

this suit?

A. He didn't tell me one thing or another; I had no

idea anything about.

Q. But in your conversation with Mr. Bliss, did yon

make him an offer, or just asked him to set his own price

on it?

A. I made him an offer.
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Q. Didn't you ask him to set his own price on tho

land?

A. I asked him if he would sell it, and at what price?

Q. You didn't infoi'm him as to whom you were buy-

ing it for?

A. No, sir.

Q. You don't know how Mr. Ryan came to send you

down there?

A. No, sir. (V. 50, 19781-2.)

(Note.—The above testimony shows one of three

things : First, that Dr. Warren was not an intelligent

man, but this theory must be discarded, as all whi)

know the Doctor must admit his being one of the

most intelligent men in the State of Montana—or, sec-

ond, that he was willing to do anything asked of

him by the Defendants' Companies' representatives

without asking any questions; or, third, that Dr.

Warren was as much interested in suppressing facts*

in regard to conditions in the Deer Lodge Valley as

are the defendants themselves. "Why," you doubtless

ask, for the reason that the grounds and building of

the asylum are owned by private parties and not by

the State of Montana, and if the true condition as t<i

the poisonous effect of the smelter fumes are proven,

the Doctor's employers would, doubtless, lose the con-

tract for the care of the "insane" of the State, and
they would be much more seriously injured in that

way than they would be by the entire destruction of

all vegetation and all stock on their entire ranch.)

Dr. Warren admits that from September 1st they start

to feed bran, shorts and hay to his dairy cattle. (V. 50.

19728.)

Other stock or young stock pastured from May until

October. (V. 50, 19730.)
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(Note.—Shows Dr. ^'^^a^rGn in no manner allow>)

his stock to pasture the normal time for pasturage in

Montana.)

Admits he had the sore nose among his horses in 1905.

(V. 50, 19749.)

(Note.—All he had to do with his dair}^ cows in

1902 was put them up and feed them excessively and

theA^ became all right. All he had to do with his

horses in 1902 was get them up and feed them and

their noses got well and Jie lost none at all. All the

effects he could see in 1902 on his cows was the short-

age of milk, which was easily overcome by excessive

feeding.

What is the difference in 1905 and 1906? Lost :i

great number of calves; horses had the same sore

nose; one was smoked in 1902, when it suited the de-

fendants to acknowledge smoke, hut in 1905, when the

defendants say no smoke injunj. Dr. Warren peep,-;

through the same glass, but he is compelled to see the

sore nose even then.)

Swears no damage whatever to stock or crops since the

erection of the big stack, but on page 19749, Vol. 50, has

stated the horses in February of 1905 had the sore nose,

and this record is full of the facts that the sore nose was

admitted in 1902 to be caused by the smelter. Jesse Mil-

ler, F. McCleary and Dr. Knowles all swear a sore nosed

horse in 1902 was paid for as a smoked horse by the De-

fendants' Company. (V. 50, 19750.)

(Note.—Dr. Wari'en has doubtless been told by

the defendants' counsel that the sore nose in 1905 Avas

not caused by smoke, while doubtless in 1902 Dr. AVar-

ren was paid for sore nosed horses as smoked horses.

The Doctor, doubtless, has changed his opinion since

1902. Why?



—11)32—

The Doctor minimizes his damage io 1902, and from

reading his testimony on direct a court would think

it so insignificant he would probably pay very little

attention to it, but what was he paid in damage in

1902 by the Defendants' Company? $4700. What for?

A sJif/Jif shnnlxCige in milk and a few sore noses and no

deaths at all.

We submit to the Court that the price received in

damag^es in 1902 does not accord with the minimized

damages as claimed to have existed then by Dr. War-
ren.

Dr. Warren shows this amount was paid him with-

out him putting in any bill, and the damage was fixed

by Jesse Miller, Dr. Knowles and another gentleman.

(Record shows McCleary was the other gentleman.)

Does the Court believe if there had not been |4,T00

in damages on this place he woiild have been paid it

by these Company adjusters? Most assuredl}/ not.

The Doctor's memory is not dear enough to give

the amount of stock he had on the ranch in 1902;

could not say he had 100 head of stock on the ranch or

not in 1902. (Record, 19784.) But does admit had
less stock than at present.

First year cattle were ever brouarht bv Warren from

the Big Hole to feed in Deer Tx)dge Valley was the

winter of 1905-1906. Admits hay could be bought in

the Big Hole for four dollars a ton, while hav in the

Deer Lodge Valley is worth ahout seven dollnrf<. While
the Doctor states these cattle were brought over to

feed his hay to, why not of sold his hav in the Deer
Lodge Valley and boucht in the Bit Hole nnd clenrerl

$S a ton on the hav fed, besides savino: the exD^nsp of

moving the cat+le from the Bir^ Hole to thp Vnllev n^vi

back again, notwithstanding Dr. WarreTi'« statpmeTit

that these cattle were not brmm-iif into fiir. Von^^x- f,^

feed at the instance of the dpfendnrits? Tnkinn- i^^n

actions of Dr. Warren in this case in consideration,

what is more reasonable than to doubt his statement
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as he states this is tlie first year it was ever done?)

(V. 50, 19783.)

Admits that in drivinj;: from his place to Anaconda the

farms are worse than they used to be, and the closer yon

j^et to Anaconda the worse their condition. (V. 50, 19786.

)

Warren admits the cattle he brought from the Big Hole

to lointer were not allowed to pa^sture, hut were kept on

hwy feed all the while they were there, and taken auxiij

toithout allowing them to pasture at all. (V. 50, 19787.)

Can't give any idea how much they were fed. (V. 50,

19788.)

Dr. Warren, on cross-examination, shows all horses are

stabled at night and are fed on bran mash twice a week.

Not allowed to live on the pasture. (V. 50, 19791.)

Dr. Warren evidently does not keep very close watch on

the stock cattle and horses on his ranch, as he failed to

notice the sore-nosed horses on his place in November of

1905, as sworn to by Leffring, complainants' witness, on

page 3290, Vol. 9; Roberts, complainants' witness, page

3311, Vol. 9, and Cummock, complainants' witness, page

2559, Vol. 7; also knows nothing about the killing and

burying of sick cattle on the ranch. This was testified to

by Leffring, complainants' witness, on page 3290, Vol. 9,

and not disputed, that these cattle were sick and killed and

buried on about September 1st, 1905, and these cattle

looked like my cattle—coats rough, gaunted up, eyes sunk-

en, thin in flesh. (V. 50, 19791.)

On page 19792, Vol. 50 Warren contradicts his state-

ment made on direct examination as to the feeding of his

beef cattle in 1905-1906. Warren states these cattle were
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not fed until about November 20th, and kept in good beef

condition on the pasturage alone, while on cross-examina-

tion (page 19792, Vol. 50) he states they were fed hay as

soon as they were turned into the field, and did not leave

the lot where they were fed. Lot was about four or five

acres of land.

Leffring, complainants' witness, states these beef cattle

were put into the field and would not eat the pasturage;

that they would leave it and come to a knoll near his place

and lie down there, and that the butcher from the t^priuf/.s

or Asylum would come over and drive them out into the

field, and as soon as he left them they would return and

lie down; would not eat the pastiircif/e at all. Leffring

here shows that they tried to force these stock to eat the

pasturage for a week instead of, as Dr. Warren testifies

on cross-examination, that they were at once put on hay

feed, while on direct examination he states they were al-

lowed to pasture to about November 20tli. (V. 9, 3343.)

(Note.—Who to believe here—Mr. Leffering's clear

and concise statement or Dr. Warren's contradictory

ones?)

Warren admits main business treating patients at th(^

Insane Asylum and managing the institution. Admits the

asylum buildings are worth over |200,000. Have over 620

patients. (V. 50, 19795.)

Owns no land himself in the Valley, hut is under salary

to the owners of the asylum grounds, Mitchell and ^lusic-

broad ; also has a percentage interest in the profits of the

institution. (V. 50, 19796.)
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Admits many of the buildings would be valueless if the

insane were removed from there. (V. 50, 19797.)

Employs about fifty insane patients on this ranch and

garden. Has about 1830 acres in the ranch ; would not say

he had over six acres in garden and crop. (V. 50, 19797.)

Does no grain farming. Buys his grain mostly at Boze-

man ; also flour, bran, shorts and meal.

We sell nothing from our dairy.

Cut only 337 tons of hay on this entire place in 1906.

Admits Big Hole best winter feeding place in Montana.

(V. 50, 19738.)

(Note.—Nevertheless, although they own 3.000

acres of land in the Big Hole, they brinir cattle to feed

in the Deer Lodge Valley. Why? Doubtless only for

experimental purposes, and to enable Dr. Warren to

increase the number of stock on this ranch so as to

be able to testify to it.)

On direct examination, page 19740, Vol. 50, states they

had three car loads of cabbage; on cross-examination,

page 19799-80, Vol. 50, states he does not know that he had

three car loads. (V. 50, 19799.)

Can't tell how many acres of the 1830 they own ; it was

necessary to cut to get the 337 tons of hay. Admits Cum-

mock's crop decreased in 1906.

Can't tell how many calves he vealed in 1905. (Y. 50,

19800.)

Admits that there may be weeks at a time when he does

not see the stock on the ranch on account of his duties.

(Y. 50, 19802.)

(Note.—This statement of Warren's shows he pays

very little attention to the ranch and is not competent
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to testify in detail to the condition of his stock. From
Dr. Warren's testimony, on pages 19797-19801, Vol.

50, no intelligent idea of the production of his ranch

can be arrived at ; don't know the yield per acre

;

don't know how much acreage in crop; in fact, Dr.

Warren's ranch is simply a large body of inferior land,

cultivated by insane patients, and with no idea what-

ever of conducting it as a farm and making a profit

thereon, and his testimonj^ and actions, unquestion-

ably, show him interested more in the keeping of the

contract for the insane than in his farming operations,

and unquestionably if Dr. WaiTen were compelled to

pay wages for the work done on his ranch he could

not make expenses. Another thing the Court will see

by Warren's testimony is, no stock cattle are kept

in the Valley, also no breeding mares, only one or two
on a ranch of over 1800 acres—only dairy cows and
work horses. Dr. Warren's stock operations in Deer

Lodge Valley are, and should be, classed as a dairy

business, and his losses of cattle are much above the

normal loss. Three two-year-olds, 1 cow and 11 calves

from about 100 head of stock, or a loss in one year of

15 per cent., five times the normal loss in cattle.)

Admits that in August his dair^^ cows are fed bran. (V.

50, 19803.)

Admits the leaves of his shade trees were spotted black

in August, 1905, at the time of the Court's visit to the Deer

Lodge Valley. Attributes the unhealthy condition of his

trees (which are cotton-wood) to too much water, under-

ground water. (V. 50, 19805.)

(Note.—It is a matter of common knowledge that

the cotton-wood tree only grows in its natural state in

places where there is an abundance of water on the

banks of a stream or in swamps or at or near springs

on the mountain sides, so the Doctor's theory of too

much Waaler won't hold good, and in the Deer Lodge
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Valley these trees oan only be found growing in

swamps or extremely wet places,
)

Claims to have had a heavy frost just prior to the

Court's visit, and states the dead condition of his onion,

tops probably due to that cause. (V. 50, 19807.)

(Note.—When Dr. Warren states a frost will in-

jure onion tops he clearly shows he knows very little

about farming, as it is a fact so well known to every

person that a severe frost does not injure onions, and

when a frost occurs severe enough to destroy onions

everything else in a garden is practically destroyed,

except beets, ruttabagas and turnips. A potato crop

would be completely wiped out, and the strange thing

is the Doctor's pea^s were not frozen, while onions

were, clearly showing it was not the frost which was
the trouble with the Doctor's garden, and the Court

will remember this was in August, when this frost

was supposed to occur.

We see by this page that the hay crop on this ranch

averages less than 500 pounds to the acre, taking the

ranch as a whole, and as this land is all bottom land

—see map—and taking into consideration the extra

care given this ranch, something must be wrong, as

they are compelled to cut hay on shares in order to

maintain their stock.) (Y. 50, 19810.)

Admits that 125 head of stock old enough to be fed hay

(excluding only sucking calves) would be a fair average

of the amount of stock kept on this ranch (of 1800 acres)

steadily, or month in and month out. (V. 50, 19813-14.)

( Note.—The Doctor claims that these stock are giv-

en no better care or feed than prior to 1902. But let

us take the amount of hay fed per head to these ani-

mals. Dr. Warren admits on page 19810, Vol. 50, he

has 500 tons of hay, and it takes it all to feed his stock.

What do we see that the Doctor feeds four tons to the
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head of stock during the year? Four times as much
hay as it formerly took in the Valley for an average

herd of stock ; twice as much as it took to maintain a

dairy herd of the same number, as all the stock Dr.

Warren has ; or suppose Dr. Warren's hay was worth

$7 a ton, it costs him |28 per year for hay alone for

every head of stock on his ranch, and the Doctor has

1800 acres of pasture land, so there can be no short-

age of pasture claimed by defendants on this ranch

as an excuse for the feeding of the enormous quanti-

ties of hay fed by Dr. Warren to these stock. Take
the history of the Valle}' prior to 1902 as given by
Hammer, Parrott, W. J. Evans, Angus Smith and K.

D. Smith, and we find that these men kept more stock

on their ranches of from 160 acres to 500 acres than

Dr. Warren ever kept ; bought no hay and cut none on

shares, and in the case of Evans and Parrott sold large

quantities of hay as well.

)

Admits on this page that the increase in his hay crops

has been caused by increasing the area of his hay land. ( V.

50, 19814.)

(Note.—Dr. Warren shows no place in his testi-

mony where any given area of land has increased in

production, and the only way there has been any in-

crease of crops was by increasing the area of land in

cultivation.)

ABSTRACT OF TESTIMONY OF JESSE MILLER.

( Defendants' Witness.

)

Has resided in the Valley since 1868, and is now in the

employ of the A. C. M. and Washoe Company, and has

been in their employ since 1900. (V. 49, 19392.

)

States that he has helped to bind the grain on the Bliss

place when Charles Jones and Frank Threlkeld farmed it,

and he stacked hay on the Bliss ranch for Dan James two
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years, which years were 1887 and 1888. (V. 49, 19400.)

That in the early days stocli were never fed until they

were compelled to feed them, but they ran at large in the

swamps. (V. 49, 19400.)

(Note.—By "being compelled to feed" means when

the pastures were eaten off or covered with snow.)

States that they began raising grain in the Deer Lodge

Valley in the years of 1883-4, and continued to do so until

they wore out their ground. (V. 49, 19409-10.)

Grain raising was chiefly conducted on the bench land.

States that Morgan Evans was one of the first to go on

the bench land to raise grain, which was about 1878 or

1879, and he put in a big crop and had good market in

Butte, and he kept raising grain, I think, imtil about 1903,

when he began to complain that he could not make any-

thing from his grain crop.

(Note.—This witness shows by the above that only

after 1903 did any one complain they could not raise

grain profitably—1903—after the Washoe Smelter be-

gan operations.)

States that on the Fifer place, where John Hamner is,

that they have raised lots of grain there, but not much

grain has been raised in recent years, and one reason he

gives for not raising as much grain on this place, as well

as on some others, is a shortage of water. States that it

takes lots of manure to fertilize and keep the lands in

shape. (V. 49, 19410.)

(Note.—No evidence whatever to show that there

was any shortage of water on the Pifer ranch. The

evidence does show that it was practically abandoned.
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The truth of the matter is that the Fifer ranch has

Water Right No. 1 or 2, and an adjudicated right,

and there never has been any complaint as to the short-

age of water for the Fifer ranch.

)

States that Mr. Cummock's ranch was always more or

less alkali, but is a great deal worse now, and it is so bad

now that hardly anything grows there. It used to be a

good ranch for wild hay, but it is all alkali grass now.

(V. 49, 19413.)

(Note.—On page 2547, Vol. 7, Cummock, plaintiff's

witness, states he has eighty acres of alfalfa ; fifty or

sixty acres in wild grass pasture.

On page 2563, Vol. 7, states he raised 365 totus of alfalfa.

On page 2564, Vol. 7, he states his cro-p fell off 145

tons m 1905. He claims this falling off' uxus caused hy

tlie smoke.

This testimony of Mr. Cummock's, which is undis-

puted, except by Mr. Miller, defendants' witness, clear-

ly shows the class of testimony Mr. Miller will give.

Simply shows his bias as against the farmers of the

Deer Lodge Valley.

Mr. Cummock paid |7,000 for this ranch prior to the

smoke trouble..)

Dr. Gardiner, defendants' witness, states the finest field

of alfalfa he ever saw growing he saw on Cummock's place

in Deer Lodge Valley. (V. 49, 19417.)

States that Goddard's place is very wet now, and they

don't raise anything; that it was formerly first-class grain

land. (V. 49, 19414.)

States he knows of no market for beef from the Deer

Lodge Valley except Anaconda and Butte.

(Note.—This witness stands alone in the above tes-
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timony, "no market for the Deer Lodge Valley beef

except Butte and Anaconda."

Defendants' witness, George Moore, shows that he

purchased, in the spring of 1906, over two thousand

head of cattle for the Seattle market in the Big Hole

Basin, and these cattle were shipped from Anaconda,

Montana. It also shows that he can only find tico

oars of beef cattle in the Deer Lodge Valley, and they

had been fetched into the Deer Lodge Valley only re-

cently.

If Butte and Anaconda were wiped from the maps

of the State of Montana, it would not affect the price

of beef stock in the Deer Lodge Valley one cent, as

Montgomery, defendants' witness, testifies that the

Chicago and Western markets regulate the price of

beef in Montana, and Mr. Miller is trying to deceive

the Court when he makes such a statement as the

above.

)

States that in early days that they drove cattle to Dead-

wood and Black Hills prior to the erection of Butte City.

In late years there has been an increase in the dairy stock.

(Montgomery, defendants' witness', testimony shows his

sales and foreign markets.

)

Says it is more profitable to run a dairy than it is to

raise hay and stock, and that one could not raise range

stock in Deer Lodge Valley at a profit at the present prices

of hay. (V. 49, 19420.)

(Note.—Still Sweeney, defendants' witness, sold

out his dairy and went to work at |3 per day for the

Company.

)

States that alfalfa hay at |5 a ton could not be profit-

ably fed to range stock, and that if he could get such a

price for alfalfa hay it would be more profitable to sell

than to feed it to the stock. (V. 49, 19420.)
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(Note.—Montana, one of the l>est stock-raising

States, and nowhere in Montana is hay as cheap as it

is at the present time in the "Smoke Zone" of the

Deer Lodge Valley.

Still this witness states in early days stock run (m
the meadows and ranges all winter.)

States he has paid as high as |7 a ton for hay on. the

Bliss ranch. (V. 49, 19421.)

(Note.—Montgomery, defendants' witness (page

12285, Vol. 31), paid |5 and $6 per ton for alfalfa hay
in the stack on the Beal, Cummock and Fisher ranches

for the crop of 1903 ; cut while the smelter was closed

down.

To show the steady depreciation in hay, we call the

Court's attention to Montgomery's testimony, page

12308, Vol. 31, where he buys hay from these same
men—Beal, Fisher, Jolly and Schwend—for |2.50 to

|4 per ton in the stack at a later date.

Montgomery, defendants' witness, further admits

In his testimony that he refused to buy hay from the

Staton ranch at any price. This last ranch is only two
miles from the smelter.)

States he has kept over 100 head of cows in the Deer

Lodge Valley for twelve years, and fed them, and has also

tteen overseer of the A. C. M. Co. farm, which owns some-

thing over four hundred head of cattle, and he knows that

they have been eating hay. ( V. 49, 19422.

)

(Note.—Most of these four hundred cattle were

bought in November, 1906, from out of the Smoke
Zone, and only in the Valley a few weeks.)

He does not know what it has been costing them, but

hay has been selling in Anaconda for |14 a ton, and from

his own experience the stock industry is not profitable.

(V. 49, 19423.)
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(Note.—Goodwin, defendants' witness, shows how
they, the Defendants' Company, got this |14 per ton

for hay at the time hay from adjoining ranches could

not be sold at all. The Ranching Department sold to

the Foundry Department of Defendant Company for

|14 per ton, simply charging themselves what they

saw fit.

W. C. Staton's, complainants' witness', testimony

shows he could not sell his hay at that time at all,

not even to pay a debt at the purchaser's own price.

(Staton's ranch and Section Sixteen only one-half

mile apart.)) (V. 49, 11288-89.)

States in 1902 and 1903 he, with Dr. Knowles, complain-

ants' witness, and Frank McCleary, defendants' witness,

visited nearly every ranch in the Deer Lodge Valley. (V.

49, 19423.)

That they examined all the live stock they had, and the

condition of the live stock was very bad, and that up Mill

Creek, along the road, thirty-five or forty dead animals

might have been counted without getting out of the rig,

and that the conditions of the stock in 1904 and 1905 has

not the slightest comparison with the stock in 1902. (V.

49, 19423.)

(Note.—The testimony of J. O. Allen, W. C. Staton,

J. W. Mitchell and others show all stock, either dead

or removed from this range; nothing there now to

die.

Dr. Knowles, pages 2112-13, states same conditions

existing at this time as in 1902, and smelter poison

was apparent.

Dr. Knowles" complainants' witness, testimony

contradicts Mr. Miller, defendants' witness. He states

that conditions are practically the same in 1904-5-G

as they were in 1902, with the exception that there if^

not so many dead stock, and the reason for which is
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that all the testimony in this record shows that the

cattle and horses have died or been driven out of the

country to avoid death.)

The live stock that have plenty of feed are in good con-

dition and look well; the stock, during 1905-6, looked just

as well as they did prior to the erection of the Washoe

Smelter, nyith the exception of the sore nose. During the

last few years in Deer Lodge Valley, where they farmed

their crops properly" and had plenty of water, they raised

good crops. "I have seen as good crops this last year, and

this year, as ever I saw in the Valley," mentioning the

Jacques, John Quinlan, Nick Bielenberg and other places

of the Valley. (V. 49, 19425.)

(Note.—See the testimony of these witnesses above

mentioned, who all dispute this, and give the actual

decrease of their crops over years prior to the erec-

tion of the Washoe Smelter..

The witness here tries to account for better live

stock conditions in 1904 and 1905, as compared with

1902.

The evidence of Mitchell, Allen, Staton and Kar-
lock, complainants"' witnesses, men who all live in this

vicinity, show that the cattle and horses on this range
had all died off, or what did not die were taken away
to keep them from dying.

The only man who had any range stock on this

range at all was Staton, and his testimony shows enor-

mous losses among both horses and cattle.

George Parrott, William Evans, complainants' wit-

nesses, and others all testify that on this principal

range, specified by Mr. ]Miller, defendants' witness,

where thousands of head of horses and cattle used to

range prior to the erection of the Washoe Smelter,

now there is none, so while ]Mr. ^liller says yon might
count thirtv-five or fortv dead animals without fjettinii
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out of the rig in 11)02 there was simply uoue there to

die in 1904 and 1905, except Statou's cattle. He had

something like two hundred head.)

States that whenever they had plenty of water and the

land was good they raised good crops ; also states that he

has charge of the farming operations of the Washoe Com-

pany, but has not had time to look over them very much.

(V. 49, 19428.)

(Note.—Still he has had time to superintend Dob-

bin's garden and hog ranch.

Dobbin is the manager of the Company hotel in

Anaconda.)

( See Dobbin's testimony, page 10297, Vol. 26, where the

following question was asked

:

"Q. When did you put that garden in?

A, The first time?

Q. Yes, sir.

A. Why, Mr. Miller put it in for me last spring, and I

put it in again this year." (V. 26, 10297.)

Also notice on page 10301, where the following question

was asked

:

"Q. How many pigs were purchased for you at this

same time by Mr. Miller's?—meaning Staton's sale.

A. Forty-eight, and this boar made forty-nine."

DOBBIN (V. 26, 10303) :

"Q. Where did you obtain this alfalfa?

A. Mr. Miller bought it for me from somebody, some

place down in the Valley here. He ordered it for me. 1

forgot; I paid a man for it; I don't remember his name.

I can hunt him up in the book.
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MILLER (V. 49, 19428) :

States that he bought the Staton cattle, and that they

averaged something like |9 a head, and there were eleven

calves thrown in with that bunch. States that on the

morning they were sold—in company with Mr. Dunlap,

Dr. Gardiner, defendants' witness, and Mr. Staton, com-

plainants' witness—he saw these cattle south of Mr. Sta-

ton's house, in a bunch-grass field, ivliere they had been fed

some alfalfa hay.

The total number purchased from Staton was ninety

head, without the eleven calves, and they were all very

lousy.

(Note.—Disputed Dr. Gardiner, defendants' wit-

ness, who says they were wandering aimlessly around

in the snow.

Dr. Knowles, State Veterinarian, on page 2129, Vol.

6, never saw a bad case of lire m^ cattle in the Deer
Lodge Valley. Page 2144, Vol. 6, Dr. Knowles states

these cattle were suffering from arsenical poisoning.

)

States they looked as though they all wanted hay. They

ate four loads of hay that night when ice pitched them

hay. (V. 49, 19430.)

(Note.—That ironld he eighty-eight pounds apiece.

Does the Court heliei^e such testimony?

Dr. Pearson, defendants' witness, states thirty-five

pounds is an average feed per day.)

States the cattle have been on pasture since the date of

purchase, but have been fed Iwy from October to the last

of May. (V. 49, 19431.)

(Note.—Mr. Miller's, defendants' witness, defini-

tion of "on pasture" is given here to try and deceive
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the Court. As is shoAvn hj the testimony in this rec-

ord, where these cattle were taken on Section Sixteen,

tbere is one and three-fourths sections of land, and all

the cattle that had ever been on this land since owned
by the A. C. M. Co., for a period of some three years,

was two or three milk cows of Alva Cook's, and a few

of the Callen cattle, ten or fifteen.

Still these cattle were moved there on October 19th,

and, unquestionably, if normal conditions had pre-

vailed in the Valley, there would have been an abun-

dance of fall pasturage on this ranch, but it also shows
in the record by numerous witnesses cattle will not

pasture much in the Deer Lodge Valley if fed hay, and
Mr. Miller's testimony shows that these cattle were

fed hay continuously from October 19th, and Mr. Dan
Thomas, defendants' witness, states that these cattle

were fed hay until June of the following year.

Does this look like pasture conditions to the Court?)

States the steers running on the Bliss farm were re-

moved the 2nd of October and taken to Section Sixteen,

and at the time he was on the stand these steers were being

fed on Section Sixteen.

(Note.—Miller, defendants' witness, contradicts

Gardiner, defendants' witness, here. Gardiner claimed

the steers were left here for some two months later.

)

States that John Bielenberg showed him eight cows, and

that he examined the dead carcasses and found their kid-

neys were covered with fat, and as these cattle had been

turned into a bunch gTass field, where no stock had been

recently, and the grass was quite high and very dry, and

it was late in the fall, their death wa.s due to drinking irn-

ter, and not to poison; as all the poisoned cattle he ever

saw were very poor, and that Mr. Bielenberg immediately

took the balance of the cattle away, and that he only lost
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one cow and two calves of the balance of that herd. (V.

49, 19440-41-42.)

(Note.—This testimon}' of Mr. Miller's regardinjj;

the death of Bielenberg's cattle is strongly confirmed

by another witness for tlie defendants, W. R. H. Ed-

wards, who states on page 9807, Vol. 25, that he found

several of his cattle dead on Beef Straight in the earl\

days. He thinks the dry grass which grew up, and
not ate off, and the green grass coming up, and grow-
ing rapidly, created a gastric juice in the stomach and
killed them.

Since there has been no dry grass left in the Deer
Lodge Valley there has been no poison. "I made an
experiment in regard to this to test my ideas. I cut

a lot of bunch grass, dry and green—quite a sack full

;

I cut it with a butcher knife, and put it in a tight wash
boiler; poured scalding water on it, and I am not

positive whether my wife did not boil it a little. I

lashed it with a three-eighth inch cord or clothes-line,

and during the night it burst that line and all the gas

escaped. That satisfied me. That was the only ex-

periment I ever made.")

On page 9702, Vol. 25, the following question and an-

swer :

"Q. If the ranchers down there now did not cut their

hay, or only partially cut it, and left it stand from year to

year, the old hay, how would that condition approach the

condition of the ranges where this occurred (meaning this

poison), in early days?

A. Well, I think it would have the same effect."

(Note.—Mr. Miller and Mr. Edwards, defendants"

witnesses, have simply shown by their testimony, in

this matter, that they are absolutely ignorant of all

stock conditions in the West, for it is a well known
fact in this Court, and every stockman and farmer
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that the cattle on the ranges of the West began to fat-

ten up, fit to ship to the Eastern markets, when they

are fattened upon this dry bunch grass, as the fat put

on cattle by the green bunch grass is not solid, and

cattle will not stand shipping to market until in the

fall of the year, or after the grasses have cured and

dried up.

Mr. Edward's testimony about the gas generated

from this dry grass in a wash boiler is a sample of his

evidence in this entire case. Too absurd for any be-

lief by an intelligent Court,

)

States there are as many cattle in Deer Tx>dge Vallpv

right now as there were in 1900 or 1901, but there are not

as many horses. States in 1900 and 1902 there were a

great many horses sold out of the Valley to Eastern buvers,

and since that time horses have not been bred in Deer

Lodge Valley, giving as a cause of the stopping of breedino:

that there was a poor market, but at the present time thp

market was very good. (V. 49, 19443.)

(Note.—The testimonv of Dan Thomas, defendants'

witness, shows that the Companv harl shippprl i^i rmi^i.

bers of cattle recentlv into the "Smoke Zone." anri

states that he thwJcs the Compaiiy has shinned in al-

most as many as there used to he oirtied in flie YaJl^''

hif the farmers, or icords to that effeet.

TTnouestionablv these cattle were shinnerl in for th^

express purpose of manufacturino- fp^fitYionT-.

Where have these cattle crone since the suit?

This statement as to there beinor as manv cattlp in

the Deer Lodsre Vallev at the present time as there

was prior to the operation of fhp Wa«hop StupUot' I'c.

lust a broad, sweeping statement of Mr. Miller's.

When asked on cross-examination iho- nnm^s nf

probablv fiftv men who used to own livo stocV in fh^

Deer Lodsre Valley as to the numbers they had in 100?.
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and the number they have at the present time, he
could not give a single instance of the number they

owned before and after the operation of the Washoe
Smelter.

This testimony, as to the amount of live stock in

the Valle}', is disputed by practically every witness
for both complainant and defendants.

The testimony of Mr. Hamner, defendants' witness,

page 6327, Vol. 16, and the testimony of W. C. Staton,

complainants' witness, page 6327, Vol 16, gives the

number of cattle prior to the operation of the Washoe
Smelter, in his immediate vicinity, at over one thou-

sand, which were range cattle.

On page 6130, Vol. 17, Staton testifies he counted

the stock cattle on forty-three ranches, and there were

eight hundred and ninety-seven head. Five hundred
head of these were cattle, as shown by Mr. Bielenberg's

complainants' witness, testimony, to have only recent-

ly been brought to his place, and Avere not Deer Lodge
Valley cattle at all.

The stock on these forty-three ranches, as counted

by Staton, were the principal ranches of the Deer

Lodge Valley. Nick Bie1enher(/s, complainants' wit-

ness, testimony shows, prior to the operation of the

Wa-shoe Smelter, he kept upon his ranch more stock

cattle than is note in the entire t^moke Zone of the

Deer Lodge Yalley, not e.rcluding the four hundred

head that the Defendant Companies recently pur-

chased and took to t^ection Sixteen.

The complai/nants' tvitness gives the ranches, the

numhers of cattle before and after the smelter opera-

tions, while Mr. Miller, defendants' witness, simply

makes the broad, sweeping statement that there is as

many cattle now in the Deer Lodge Valley as there

was prior to the smoke trouble.

It is true that McCartney, defendants' witness, in

counting the stock of the Deer Lodge Valley, found

many cattle, but where did he find them? By count-
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ing cattle upon ranches such as Kohrs & Bielenberg's,

Peter Valiton's and Conley and McTague's, which

ranches are entirely out of the "Smoke Zone" of the

Deer Lodge Valley,

No claims has ever been made in this Court that they

were damaged except to about three sections of pas-

ture land belonging to Kohrs and Bielenberg, on the

west side of the Deer Lodge Valley.

)

States he has been familiar with the Bliss Ranch since

1868, and that the Bliss Ranch, leaving out the question of

smoke, or smoke damage, is not as good a ranch as it used

to be, for the reason that they plowed up the natural hay

meadow, and did not reseed it, and it lies there with fox-

tail and weeds all over it, which has practically ruined the

ranch ; that this plowing, or some of it, was done when he

first came here. (V. 49, 19444-5.)

(Note.—Disputed by K. D. Smith, complainants'

witness, and others ; only fifty-three acres ever plowed
on this ranch.)

Dan James used to farm it until he couldn't make any-

thing out of farming it, and he left it alone. I would place

a valuation of |2,500 on the Bliss Ranch. (V. 49, 19444-

19445.)

(Note.—Not the value of the improvements.

Disputed by nearly every Company witness.)

Dan James states Bliss Ranch a better ranch when he

sold it than when he bought it.

States on December 16th, 1905, that he bought two sheep

from Mr. Ryan and examined them, but Mr. Ryan would

not accept any pay for them. (V. 49, 19450.)



—1952—

Cross-Exami/nation

.

Admits that Dan James did very well while he was on

the Bliss Eanch, and that he considered him a good average

farmer, and that the present time Mr. James does not own

any land in the Deer Lodge Valley. (V. 49, 19451.)

Admits that his own success as a farmer has not been

very good. (V. 49, 19452.)

States that Walter Staton took the benefit of the Bank-

ruptcy Law. (V. 49, 19452.)

(Note.—Walter Staton, in his rebuttal testimony,

page 21419, Vol. 54, in answer to the following ques-

tion, "Q. Did you ever take the benefit of the Bank-

ruptcy Law?" answered, ''No, sir, and the man who
swears to that swore to an unqualified falsehood."

This shoics the bias and prejudice of Mr. Miller; he

did not regard the truth, and would perjure himself,

under oath, to hurt the reputation, if possible, of the

witnesses of the comploiuant, and especially Watter
Staton. And a witness who will deliberately swear

falsely in one thing his evidence can l>e disregarded,

unless it is corroborated by the evidence of others.

While we do not consider that it made any differ-

ence whether a witness had taken the benefits of the

Bankruptcy Law, which was entirely immaterial in

this case, nevertheless it shows to what an extreme

the defendants will go, and how willing one of their

commercial witnesses holds himself ready to earn his

monthli/ salary. )

Admits thnt he testified that in the land contest of Wal-

ker against the Company some three hundred and tvcnty

acres were worth only $2.50 an acre, and that the Company

finally paid |12,000 for if—137.50 an acre. (V. 49, 19452-

r.8-54-55.)

Admits that he swore that the Evan Jones' land was not
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v/orth over fifty cents per acre, but will not admit that the

jury awarded $700 damage for ten acres in a suit against

the Anaconda Flumbing Company.

States that he is acqumnted with most of the "Smoke

i'armers/' as they are called, but does not think he can

mention many who have since 1902 increased their num-

ber of cattle. States in 1902 Dan Murphy had two cattle,

but at the present time he don't think he has any.

(Note.—Can't even mention one person who has

done so.)

States that Frank Callen had a good many cattle; had

f'"urteen or fifteen head of horses, but he will not state

' jw many he has at the present time. (V. 49, 19456.)

States that John Karlock didn't have many horses or

cattle in 1902, nor will he state how many he has at the

present time. States Wm. Evans has something like one

hundred head of cattle in 1902, and perhaps twenty-five

head of horses, but will not state that it was not a fact

that he only has ten head of cows and three head of horses

at the present time. (V. 49, 19456.)

States George Cox had quite a dairy herd, but will not

state how many he has at the present time. States that

James Bennett has more horses and cattle now than he

had in 1902, but does not know how many cattle or horses

he has—says perhaps in the neighborhood of forty, and he

thinks perhaps in 1902 he had about twenty head, but

would not be positive—he cannot remember. (V. 49^

19458.)

States Matt Smith has as many horses and cattle now as

he had in 1904, but he does not know how manv he has.
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Does not remember how many horses and cattle Dave Scott

liad in 1902, but thinks he had more than in 1905. (V. 49,

19459.)

States he does not remember how many cattle Robert

:2N^elson had in 1902, nor does he know how many he has at

the present time; nor does he know whether he has any,

(V. 49, 19461.)

States that Joe Saville had three or four head in 1902,

but does not know how many he has now. States William

Parrott had less than twenty head of horses and cattle in

1902, and thinks in the winter of 1904-5 he had four or five

head of cows. (V. 49, 19462.)

States he does not know how many cattle Charles Rivers

nad in 1902, and he don't know how many he has now.

The same can be said of Peter Staton. (V. 49, 19462.)

William Evans, in 1902, had about twenty head of cattle,

but he does not know how many he had in 1905. (V. 49,

19463-64.)

States Mitchell had in 1902 about three or four cows and

two or three horses, but does not know how many he has

at this date. States Hiram Stafifanson was paid $3,300

damages in 1902, but does not know how much stock he

had there then or how many he has now. ( V. 49, 19463-4.

)

States Mrs. Holtz only had a few head of stock in 1902,

but does not know how many she has at this time. States

he does not remember how much stock George Cummock

had in 1902, nor does he know what he has now. States

Griffith had two or three cows and two or three horses in

1902, but does not know how many he has now. (V. 49,

19465.)
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States Chris Jergenson, defendants' witness, has more

now than in 1902, but he doesn't know how many were

settled in 1902; nor does he know how many cattle Mr.

Jergenson has at this time. (V. 49, 19466.)

States Jesse Staffanson did not have many and does not

know how many he has now.

Will be seen that Hiram Staffanson and Jesse Staffan-

son, by Mr. Miller's testimony, have left the Deer Lodge

Valley. (V. 49, 19465-6-7.)

States he does not know how many stock Steve Hovarth

has at the present time. States Bohn, complainants' wit-

ness, had very few in 1902, but he does not know what he

has now. (V. 49, 19467.)

States Luke and Bert Talbot did not have many in 1902,

possibly fifteen or eighteen head, yet he does not know

how many they have at this time. (V. 49, 19468.)

States Byron Howell, complainants' witness, might have

had thirty or thirty-five head of cattle in 1902, but does

not know whether he has any today or not.

States Mrs. Harris did not have much stock in 1902, but

does not know whether there are any cattle or horses on

the Harris ranch at the present time. (V. 49, 19469-70.)

States W. C. Staton, complainants' witness, had but few

cattle or horses on his place and does not know what he

had in 1902.

States he does not remember how many stock E. Strom

had in 1902, nor does he know how many he has now. ( V.

49,19473.)

States Mr. Kenneth Smith, complainants' witness, had
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about seventy-five cows in late years, but he does not know

how much stock he kept in 1902. (V. 49, 19473.)

States he does not remember what stock Geo. Parrott

had in 1902, nor does he know what stock is on the place at

the present time. (V. 49, 19475.

)

States he does not remember how much stock was set-

tled for on the Jones' estate in 1902, but they had quite a

band in 1903, and he does not know how much stock there

is there at the present time. ( V. 49, 19476.

)

States he does not remember how much stock Chauncey

Beal had in 1902, nor does he know how much stock he

has now. (V. 49, 19477.)

States he does not remember how much stock William

Stevens had in 1902, nor does he know how much stock

he has at the present time. States he does not know how

much stock Frank Kreider had in 1902, nor does he know

how much he has at the present time. ( V. 49, 19478.

)

The same can be said of Jos. Staffanson. (V. 49,

(V. 49, 19479.)

States he cannot remember exactly how much stock Mr.

Bielenberg had in 1902, but in the neighborhood of six

hundred or more cattle, and about ninety head of horses,

but he does not know what number he has now. In 1905

he states he counted eighteen mares there with thirteen

colts. (V. 49, 19480.)

States he does not know how much stock Notestine had

in 1902, nor does he know how much stock he has now.

States John Furst has more cattle there now than he had in

1902, but admits the fact that perhaps some of the cattle on
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the Furst place do not belong to Mr. Furst. (V. 49,

19481.)

States Wm. Staffanson had a few head of cattle and

horses in 1902, but does not know what he has now. (V.

49, 19483.)

States Wm. T. Elliott ana wife, had in 1902, about four

hundred head of cattle, and that he counted two hundred

and fifty head in their field last month, but does not know

whether they are Mr. Elliott's cattle or not; now how

long they have been upon Mr. Elliott's pasture. States

he does not remember how much stock E. Staffanson had in

1902, and that E. Staffanson had left Deer Lodge Valley.

States that on the Norton estate they had over one hun-

dred head of cattle and some horses in 1902, and that per-

haps there are that many there now, but he doesn't know

whether Norton owns them or not, nor where they came

from. (V. 49, 19486.)

States he does not know what stock Fisher had in 1902,

nor does he know what he has now. The same can be said

of John Malingo. (V. 49, 19488.)

Says Mrs. Helen Johnson did not have a great many

stock in 1902, but lately he had counted twenty-one head

upon her pastures, but could not say that they belonged

to her. (V. 49, 19489.)

States he does not remember the amount of horses that

Chas. Jones had in 1902, nor does he know what stock he

has at the present time.

States he does not remember the amount of horses that

Whitcraft had in 1902, nor does he know how many he

has now. (V. 49, 19490.)
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The same as above can be said of the stock owned by

John Martin, complainants' witness. Likewise the stock

of Bart Para, complainants' witness. (V. 49, 19491.)

States that George Jacques, complainants' witness, ha»

more horses and less cattle now than lie had in 1902. States

he does not know what stock Threlkeid had in 1902, nor

does he know how many he has at the present time. (V.

49, 19492.)

He does not know how many stock Cosens had in 1902

or how many he has at the present time. (V. 49, 19493.)

In 1902 they settled with Jerry Ryan, complainants"

witness, for siomething like one hundred head of cattle, but

he does not remember the number of horses, and thinks

Mr. Ryan, at the present time, has about eighteen or twenty

head of horses, and that Mr. Ryan has sold his sheep to

John Gertz. That in 1902 he did not have any sheep,

Ryan. (Y. 49, 19494.)

States he does not know how many horses Gregor and

Chas. Schwend have at the present time, but in 1902 they

had in the neighborhood of forty to fifty head. (V. 49,

19496.)

Does not know how much stock was settled for on the

Leffring place in 1902, nor does he know tlie number

there at the present time. The same can be said of the

stock of Watson Bros. Does not remember how mucli

Henry Hoffman had in 1902, but at the present time Mr.

Hoffman has some horses, but he does not know whether

he owns any cattle or not. (V. 49, 19497-98.

)

Pat Lappin had, in 1902, something like ninety-six

head of cattle, but he does not remember how many horses
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nor does he remember how many cattle he has at the pres-

ent time. (V. 49, 19499.)

States he was up Mill Creek a couple of times, and that

perhaps he saw a dozen head of cattle, but he does not

know who they belong to ; he did not see any horses at all

in the Mill Creek country. (V. 49, 19501.)

(NoTE^—The record shows about 2000 head of stock

on this range in 1902)

States he has a deed to two hundred and twenty-three

acres of land on Warm Springs Creek, which he pur-

chased some time last October, 1906, and he states he will

own it when his debts are paid. He states this property is

the Jake Stuckey ranch on Warm Springs Creek. States

that the Anaomida Company may take it, but he bought

it for himself, and that he paid |12,500 for it. There is a

little over one hundred acres of tillable land where hay

and grain may be raised. It is all under fence. (V. 49,

19502.)

(Note—Since close of lease this land deeded by

Miller to A. C. M. Co.)

States that the land that the company hough t of Threl-

keld is inferior to the Bliss ranch. (V. 49, 19504.)

(Note—Frank Threlkeld, complainants' wStness,

on page 976, V. 3, swears his land was worth, prior to

the operation of the Washoe Smelter, |50 per acre;

that he refused |9,000 for two hundred acres prior to

the operation of the Washoe smelter.

Harvey Showers, complainants' witness, on page

6799, V. 18, testifies he offered Threlkeld |80 per

acre for forty acres of this land.

Harvey Showers, complainants' witness, states on
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page C800, V. 18, that Mr. Parrott sold the Anaconda
Company, in the 80s, three hundred and twenty acres

for 116,000.

This land adjoins the Threlkeld and Shower ranches, and
as Miller states on page 19504, V, 19, that the Bliss

ranch is better land than what the company bought

from Threlheld, still Miller has testified on direct (V.

19, 19111-15), that the Bliss ranch is only worth

$2500 for three hundred and twenty acres.

This class of testimony must convince the Court
that Mr. Miller is trying to earn his slary.

)

Lives on one hundred and sixty acres; but does not do

any farming on his place. States most of the place was

covered with tailings years ago, and tlmt it is a company

place. We don't farm outside of a little garden ; we raise

a few potatoes and currants. (V. 19, 19506.)

Is not familiar with any of the threshing returns of the

Deer Lodge Valley during the years of 1901-2-3-1-5-6, and

is not able to tell how much grain per acre the ground will

yield by looking at it ; he is not able to state the acreages

in the different Smoke ranches; and is not able to state

that there was one-third of the grain raised there in 1906

as compared with 1901. (V. 19, 19507.)

(Note—Miller, on cross-examination, is compelled

to admit the above, although he stated on direct that

crops were better in the Deer Lodge valley than they

have been in fifteen years, and his last answer clearly

shows that he knows nothing whatever about the acre-

age or the yield of grain in the Deer Lodge Valley.

)

There is a great deal more hay raised in the Deer Lodge

Valley now than there was in 1901. (V. 19, 19508.)

(Note—This statement of Miller's is contradicted

by every witness that has been upon the stand. This
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is just another oue of bis broad, sweeping state-

ments.
)

Says tbat Mr. Jacques and Jobn Jones bad about tbe

best looking- crop tbat be saw in 1906, of wbeat, but be

does not know wbat tbe yield was.

(Note—Botb Mr. Jacques and Mr. Jones testifies

to tbe decreased yield of tbeir crops as compared

prior to tbe operation of tbe Wasboe smelter.)

Admits tbat be tried to buy a portion of tbe Bliss ranch

eight or nine years ago. (V. 49, 19513.)

Admits tbat John Staffanson also tried to buy the Bliss

ranch and that the Bliss ranch lies reri; nice and that

most of it is quite smooth; that there are irrif/atiiif/ ditches

rimnimg through the place, and irith renj little work it

could be easily drained. (V. 49, 19514.)

(Note—There defendants' witness contradicts

Trapbagen, defendants' witness, and others who say

the Bliss ranch is rought and hummocky.

Mr. Miller unquestionably knows the nature of this

ranch, as to smoothness, as be owned the ranch ad-

joining it, and lived there for several years. He sim-

ply confirms the testimony of the witnesses for the

complainant, and unquestionably tbe Court himself

will remember upon his visit to this ranch it was one

of the smoothest, level-lying places of meadow land in

the State of Montana.)

Admits that some years ago they raised fair crops of

oats on the Bliss ranch. (V. 49, 19515.)

On the Smith ranch, adjoining tbe Bliss ranch, they

threshed as high as sixty-five or seventy hu.^hels of oats

per acre the last yoar he was there, and there is not any

difference in the character of the soil on the Smith ranch
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from that of the south field of the Bliss ranch. Also ad-

mits that he cut as high as two tons of hay per acre off of

the Smith ranch. (V. 49, 19516.)

(Note—This was prior to the smoke period, that

these crops were raised. This man's testimony sim-

ply confirms the testimony of complainants' wit-

nesses.)

Admits that he has paid |6.00 a ton for hay off of the

Bliss ranch, to be fed to his dairy stock ; also in previous

years he had paid as high as |15.00 for hay off of the Bliss

farm to Dan James. (V. 49, 19517.)

Admits he has been in the dairy business for some eight

or nine years in the valley, but had sold out his interest

some time prior to 1901, and that he went to ivorJx for the

cmrvpany in 1901 and hus worked for them ever since.

(Note—Here we see defendants' own witness testi-

fying to the purchase of hay from the Bliss ranch,

grown prior to the smoke injury, as high as f15 per

ton, fed to his dairy cows.

Take ]Mr. Wolfe's testimony, a man who is on the

Bliss ranch at this time. What does he testify to?

Testifies that he cannot subsist his stock, of some
twenty-one cows, on the fodders grown upon this

ranch; that he buys alfalfa from a distance and only

feeds the hay from the Bliss ranch in small quantities

and that he spreads it upon the ground and shakes it

up, in order to let the dust fall out of it.

Quite a difference between the time Mr. ^liller

lived there when there was no Washoe smelter and the

present time in the conditions of the hays on this

ranch.

(See Prof. Swain's and Dr. Harkins' analyses of

the hays and grasses on the Bliss ranch since the erec-

tion of the Washoe smelter.)
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States there were quite a few dairies along Warm
Springs Creek prior to the building of the Washoe smel-

ter; Chris Jergenson, Stalman Lewis, Angus, John and

Kenneth Smith, and Dan Thomas were also running dairies

in 1902; Frank Threlkeld also milked a fe avcows; Bart

Para also milked quite a few cows in 1902. (V. 49,

19518.)

States Byron Howells had a small dairy in 1902. (V. 19,

19519.)

States he could not say whether there were more than

one hundred and fifty dairy cows on Warm Springs Creek

at the present time, nor can he state man, many were

there in 1902, but he does not think there were over four

hundred.. (Y. 49, 19522.)

(Note—Defendants' own witnesses' testimony

shows the decrease of over sixty per cent of the dairy

interests in this vicinity, since the erection of the

W^ashoe Smelter.)

States fall plowing is the worst thing you can do for

sunflowers, as they come up thicker in the spring. Also

that plowing land for sunflowers doesn't do any good;

the more you plow them the more they will grow
;
you must

weed them out by hand. ( V. 49, 19523-19525.

)

Also states when he was in the Bitter Root about seven-

teen years ago there were some very bad fields of sun-

flowers. "You break upn a piece of land there and the

next year you won't have any sunflowers ; they don't seem

to adapt themselves to the country there." (Y. 49, 19427.)

(Note—According to Mr. Miller's ideas the far-

mers of the entire west have been wrong for the lasf

forty years trying to obliterate the sunflowers by
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plowing. The above statement of Mr. Miller's shows
his absolute ignorance of farming.)

In answer to the question, "If the conditions of the

Deer Lodge Valley warrant and justify complete farming

of the lands in the valley," he states, "if a man will plow

and work hard, he will get a great deal better crop than

if he let it go the way they are now." (V. 49, 19525-

19526.)

(Note—Disputes Dan James on the Bliss ranch,

where he claimed that the plowing of the fifty acres of

that ranch ruined it, but where K. Smith's testimony

(V. 3, 896), shows as follows) :

"Q. What effect did this cultivation have on the fox-

tail?

A. Well, he raised this fine crop of hay and oats and

he seeded it down to hay and alfalfa and clover, and when

the alfalfa and clover was up maybe two or three inches—
this was the time the smoke lay down ther, I spoke of this

morning, burning the oats— and it, at the same time,

hurried the clcwer and alfalfa and they never appeared

any more, hardly am/y of it, and hy spring that fine pateh

of grass that mas there a year before, there didn't very

much of it appear, and consequently the fox-tail comes in.

Admits Frank Threlkeld's place is considered a better

farming ranch than K. D. Smith's place. (V. 49, 19527-

28.)

Admits Warm Springs Creek and vicinity is a good place

for dairies as the feed alw^ays stay green from spring until

it freezes in the fall. It makes a good pasture for cattle,

and that is one of the reasons why the dairv men like to



—1965—

j>o there; they have better and later feed than they would

have on the hills. ( V. 49, 19528.

)

(Note—Mr. Miller's statement that this is an ideal

dairy country on account of the grass staying green

until it freezes in the fall, was unquestionably true

prior to the operation of the Washoe smelter, but what

does the evidence of all the men in this vicinity show?

That they take their cattle up off of the meadows and

pastures the latter part of August or the first of Sep-

tember, at which time, as the record will show, there

is no frosts of any consequence occurring in the Deer

Lodge Valley.

In order to bear this statement out, we refer to de-

fendants' witness' testimony, Mr. Strain, who kept a

weather record for some two years for the purpose of

this case, and this record shows no severe frosts until

in October.)

States that he bought the K. D. Smith ranch in 1SS7

or 1888; there was not anythinsr on it when he boucht it:

the fences were all down and no house, and "T think T paid

%^M0 for two hundred and fortv acres." (V. 49, 195'?9/i

Knows of no member of the Smoke Association who col-

lected for live stock in 1902 that thev did now own, nor

does he know of any farmer belonorinsr to the association

who switched from one place to another in order to col-

lect a second damage from the comnanv. (V. 49. 195^^0.

^

He, with Frank McCllearv and Dr. Knowles. were rtor-

haps some three months in the field, off and on, adiustin<]:

these live stock damages in 1902. and "T was employed bv

the A. r. M. Oo." (Y. 49, 19531.)

YNoTE—Paid damages to stock on every ranch now

included in the Farmers' Association.)

States Dr. Knowles, State Veterinarian, was. he sup-
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posed, employed for the reason that he though he loould he

absolutely fair hi the investigations: that the company

paid most of the people for their stock so reported by him-

self, McCleary and Knowles. States the eoirs spoken of in

his direct testimony, as luwing died as the result of too

much feed amd water on John Bielmiherg's place, loere paid

for hy the company, 3Ir. Bielenherg getting |850 for the

loss—eight or nine coirs. (V. 49, 19533.)

States that the company threshed no grain on the com-

pany farms this year. (V. 49, 19534.)

( Note—Nor any year since 1902.

)

He does not know how many tons of hay was cut off of

Section Sixteen in 1905, nor does he know how much

they cut off of their prize garden near the smelter in 1905.

(V. 49, 19534.)

In speaking of the hay cut off of this garden there Avas

quite a lot of hay cut off, but admits it was spotted. (V.

49, 19535.)

(Note—The evidence shows the defendants meas-

ured all the hay in the valley in 1905, and still Master

conveniently knows nothing of the yield of the de-

fendants' farms, of which he had charge. This class

of testimony is absurd.)

States that in 1903 he does not think the company owned

any cattle, and the first cattle they bought was the Staton

cattle, and this was their first entry into the stock business

since he has been in the valley. Later admits the Callen

cattle were bought a short time prior to the Staton cat-

tle. He does not know how many section of land tlie com-

pany owns in the Deer Lodge Valley. (V. 49, 19539.

)
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(Note—This witness for the defense, in the above

statement, shows one thing—that the company were

Tuning Section Sixteen for purely experimental pur-

poses, and to manufacture evidence to be used in this

case; that they never owned a cow or any stock on

this ranch prior to the purchase of the Callen cat-

tle in 1905.

He does not know how many sections of land they

own in the valley, but the record shows that they own
over eight thousand acres, the principal part of which

lies in the Deer Lodge Valley proper, east of the Was-
hoe smelter.

(See Gillie, defendants' witness, testimony for this

last statement.

)

Does not know how many cattle the company had dur-

ing 1906; they had one bunch of ninety head running on

the big slum field ; also had some thirty white-faced steers

and other cattle that they were experimenting with. (V.

49, 19540.)

(Note—The defendants are the only ones who had

more cattle in 1905-6 ; none of the farmers had.

)

In answer to the question as to how much hay he bought

in caring for these cattle, states, "We bought last year of

Mrs. McGuire fifty tons." He does not know now much

they bought of Threlkeld and Howard and does not know

that they bought any of Staton. When he was in the dairy

ousiness he fed mostly tvild hay: he fed a little alfalfa hay,

but did not like it because the leaves fell off. (V. 49,

19541.)

(Note—Miller's testimony here shows that they

only had about one hundred and twenty head of cat-

tle, and still could not produce enough hay on Sec-

tion Sixteen to feed them, but they bought fifty tons
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of Mrs. McGuire; bought from Threlkeld, Howard
and others.

He also states that when he was in the dairy busi-

ness he fed mostly wild hay, and this wild hay, as the

eyidence of himself and others will show, was fed

upon the immediate yicinity of the Bliss ranch, and
he paid anywhere from |8.00 to flo.OO a ton for this

hay, which at the present time, as the eyidence shows,

cannot be sold for oyer |4.00 per ton, and yery little

of it at that.

)

He has known the Daniel Murphy ranch siiice 1888, and

admits that most of it has been cut eyery year, for hay,

prior to the operation of the Washoe smelter, but belieyes

there were some patches too wet to be cut. (V. 49, 19542.)

(Note—The eyidence of Ralph E. Smith and
others shows no hay cut on this ranch since 1902.)

He does not belieye that the Murphy place was as wet

last year as in former years, for the reason that a ditch

runnino- along- the road had drained the place, but does

not know that any hay was cut on the place last year;

states there was some cut the year before but doesn't know

how much.

He has known the Gibbs ranch since 1868; hay was cut

there in 1902, and thinks hay was cut there in 1903. (V.

49,19543.)

(Note—This ranch is abandoned, as is shown by

the record, and still this witness, who has been ac-

tiyely engaged in this case since 1904, loses his mem-
ory here.

)

There was no hay cut on Haryey Showers' place last

year, nor this year. The Daniel James estate always cut

hay prior to the erection of the Washoe smelter, and he
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can see no reason why it could not be cut noAV if it were

taken care of. Morgan Evans did not cut all of his hay

last year. (V. 49, 19544.)

(Note—The evidence shows the hay that was cut

on the Showers and James ranches could not be sold

at all, even for |2.00 a ton.)

Admits in 1902 he paid Staton |7.00 a ton for his hay

;

also that they paid flO.OO a ton for one stack. (V. 49,

19547.)

(Note—Staton's testimony (V. 17, 6372), shows

this hay was all put in at flO.OO per ton.

)

States the company, after paying for the hay, gave some

of it back to Mr. Staton.

(Note—Staton's testimony shows this hay was re-

turned to him for excess feeding of these cattle—or

fifty tons of hay.)

States he does not know whether it was customary, prior

to 1902, to feed stock any hay when there was feed in the

field and no snow. (V. 49, 19550.)

(Note—Here again Miller is dodging a question.

He testified that in the early days cattle wintered all

winter without hay in the swamp.

)

He cannot give the number of ranches belonging to the

Farmers' Association, which have been settled since 1883.

(V. 49, 19552.)

(Note—The fact is there is only a few, as the record

shows.

)

He does not think Mr. Evan had sheep in 1902, but thai

in 1904 and 1905—thinks it was in 1904—he made a claim

to tlie company for losing sheep. (V. 49, 19553.)
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The last heavy loss of stock in the Deer Lodge Valley

from lack of winter feeding was in 1880, but does not think

it is profitable to raise stock at the prevailing prices of

hay. (V. 19, 19555.)

Admits that prior to 1902 good hay raised in Deer Lodge

Valley would bring $8.00 and |10.00 a ton, and states that

at the present time it is worth more. ( V. 49, 19557.

)

(Note—Outside Jui<y icorth more, but valley hay

can't be sold for near 18.00 or flO.OO.)

Does not know whether it was profitable to raise cattle

in 1902, and does not know whether they could sell their

hay or not. (V. 49, 19557.)

(Note—In the above statement Mr. Miller is con-

firmed by all of the witnesses, both plaintiff and de-

fendants, as to the prices of hay in the Deer Lodge
Valley prior to the erection of the Washoe smelter,

and in his statement, where he says it is worth more
now, meaning since the erection of the Washoe smel-

ter, he is contradicted by every witness who has tes-

tified in this case as to hay prices.

The company, themselves, through Mr, John
Thomas, purchased hay for a little over one-half the

price Mr. Miller gives as was paid for hay prior to the

erection of the Washoe smelter.

)

Does not think there are five hundred head of horses in

Anaconda. fV. 49, 19559.)

(Note—This witness admits there is not five hun-

dred head of horses in the City of Anaconda. The
fact of the matter is, there is not half that many, and
still they argue to this Court that without the City of

Anaconda the farmer of Deer Lodge Valley could get

no market for their hay.

The evidence of Staton, Bielenberg, Elliott and the
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Quinlans, complainants' witnesses, sliow that these

four men, on an average, owned more stock and kept

them upon their ranches, than the citizens of Ana-

conda owned, still they will try to convince this Court

that without Anaconda as a market they would have

no use for their hay.)

Does not know whether there is any difference between

the price of Bitter Root, Bozeman and Dillon hay as com-

pared with Deer Lodge Valley hay, but thinks it is worth

about 117.00 or |18.00 a ton. (V. 49, 19560.)

(Note—This witness, by his testimony, shows that

the price of outside hay of the same class and char-

acter w^as double what the Deer Lodge Valley hay

will bring at the present time, when it CAN be sold

at all.

)

States he bought one hundred and seventy steers and one

hundred cows with calves (seventy) from Peter Valiton;

these were purchased on November 3, 1906, and they were

moved into the valley a week or so after purchase. ( V. 49,

1956L)

(Note—These were the cattle that were shown to

Dr. Pearson, defendants' witness, and Dr. Moore,

defendants' witness, and different other experts from

the company, and had not been in the "Smoke Zone"

a month when seen by him.

It renders the testimony of Dr. Pearson and others

valueless, when they based their judgment as to live

stock conditions in the "Smoke Zone" on the condi-

tion of these cattle.)

Re-Direct Examination.

States these cattle were placed on different company

ranches in Deer Lodge Valley. (V. 49, 19563.)

States the purpose of the company in buying in live
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stock was that they had a lot of inferior hay; some of it

got wet in putting it up, and had to purchase stock to eat

it up, and we wanted to see whether they would get fat

and live upon the land without dying. (V. 49, 19564.)

(Note—But still stock raising cannot be carried

on at a profit.

)

Before the O. S. L. was built states that hay was very

high ; and he has sold loose slough hay for |30.00 per ton.

(V. 49, 19566.)

In regard to what was fed to the Staton cattle, when they

were brought to Section Sixteen, states that he does not

know, for the reason that he went back to Mr. Staton's after

hogs, but the next morning he told Mr. Cook to haul in

plenty of hay from the stack bottom and place it in the

corral so that the cattle might have a good bed to lie upon

;

don't know what he hauled in, but he must have hauled

quite a bit, as they were very hungry, and went after that

poor hay in great shape; it was all poor hay for cattle;

never fed any good hay to them as this hay got wet in ma-

turing. (V. 50, 19569.)

(Note—Changed his mind over night. This is what
he stated on direct examination ) :

States they looked as though they all wanted hay. They

ate four loads of hay that night when we pitched them hay.

(V. 49, 19430.)

Re-Cross Examination.

States that Mr. Valiton ranged the cattle he purchased

from him above Deer Ijodge below John Bielenberg's and

next to Conley and McTagues' ranch. (V. 50, 19570.)
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STATES THAT IN 1902 HE ALWAYS LOOKED
UPON A SORE-NOSED HORSE AS A SMOKED
HORSE, AND PAID FOR IT. (V. 50, 19571.)

Admits that the company paid John Welton $225 dam-

ages for a pair of horses that looked well to him, and that

on cattle, paid from one-half to one-third value, down to

15.00 a head damage. ( V. 50, 19572.

)

BEN CROSSWHITE, Defendants' Witness:

Direct Exmninaticyn.

Has resided in the Deer Lodge Valley or vicinity since

1877; the first work he did was to work upon a ranch at

the edge of Deer Lodge City. ( V.46, 18073.

)

He worked on the Bliss ranch about two years and later

worked on Kenneth Smith's place, and various ranclies of

the Deer Lodge Valley. (V. 46, 18075.)

In early days stock raising was the principal industry,

and at that time stock ran upon the range. They would

not feed them much hay in the winter; there was a good

many live stock in the valley at that time. ( V. 46, 18078.

)

In early days there was a little ground broken up

around the river bottom, upon which a little grain was

raised, and a few potatoes, but they didn't raise potatoes

then like we do now. (V. 46, 18080.)

States that since 1877 the live stock industry has been

decreasing most of the time, but this is disputed by Cross-

white on his cross examination (V. 46, 18189), when the

question was asked him: "If cattle were not decreasing

pretty rapidly since 1902," he answered, "I don't know

about that; cattle are going out and coming in; these cat-



—1974—

tie have always been taken out of there to pasture at other

places and brought in there in the winter to feed." In

answer to the following question, "Will you state there is

more cattle in Deer Lodge Valley now than there was in

1900, 1901 and 1902, that is owned by the farmers?" an-

swered, ''I would not say there was more, but then from

going through the valley and taking the cattle you see on

the ranges, I can't say there is much difference; there

might not be so many, as I stated before, but the ranches

have been getting out of cattle. This statement is dis-

puted again by Jesse Miller, one of the defendants' wit-

nesses, who on page 19143, V. 49, states there are as many

cattle in Deer Lodge Valley right now as there were in

1900 or 1901, but there are not as many horses.

( Note—The Court will please take notice that these

two« witnesses are hired for the purpose of testifying

to the conditions in Deer Lodge Valley, by the de-

fendants, and will also notice they have been worthy
of hire, in being willing to testify to anything that

would be beneficial to the defendants and detrimental

to the plaintiffs, and especially Mr. Crosswhite, as

will be shown on paii;e 18197, V. 46, on cross examina-
tion when the following questions and answers were
given) :

Q. What are your duties, Mr. Crosswhite?

A. Well, last summer my duty was surveying through

the valley and classifying land (here he qualifies as a

civil engineer for the purpose of surveying the lands for

the defendant company), and this summer I have bee nat

different work. I have made some trips around the valley

with some of the professors when they were working for

the company, and have shown them through the valley and
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other places; going with them and looking at the condi-

tions of the valley.

Q. These professors that you speak of going out with,

were all connected with the suit, were they?

A. They icere ivorking for the company.

Q. And these services you speak of were all for tJte

co^mpany f

A. For the compamy; yes, sir.

Q. In other works you have been employed by this com-

pany ever since you went to work for them in matters per-

taining to this suit, have you not?

A, Practically pertainmg to the smoke oa<se; yes, sir.

Q. And have been quite interested with them in this

suit?

A. I am generally always very much interested in any

work that I do.

Q. Was it a part of your duties to try to have members

of the association withdraw from the association?

A. No, sir. It was not.

Q. You did it, did you not?

A. I told my brother-in-law to get out of the associa-

tion. (Meaning Chris Jergenson.)

Q. And did you not also tell Mr. Lappin?

A. Mr. Lappin? I don't remember as I ever told Mr.

Lappin to get out of the association. Mr. Lappin asked me

what I thought about the association and I will tell you

what I did tell him. / told him that I thought the a^sso-

ciation was a graft, and tJmt he toas in had company. I

told him that.
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Q. It was through your influence that your brother-

in-law withdrew from it?

A. It was through my influence, A\'ith his mother, a

good deal probably that he withdrew, but I told him to

withdraw; that he had no business in there; that he had

no kick coming. (See the testimony of Chris Jergenson.)

(V. 46, 18198.)

(Note.—Now after carefully taking into considera-

tion the position with the company that Mr. Cross-

white claims he holds, we will call the Court's at-

tention to John TV. Collin's testimonj/, ^tate ^tock

Inspector, plaintiffs' icitness, nho has no interest in

the case, who we might say, if influence at all would
lean towards the defendant companies, knowing of

the powerful influence that they wield in the State

politically and otherwise—when he testified on page

2531, Y. 7, as follows, on cross examination :
"/

think it is right for me to make the statement under
oath that there is nothing to see down in Deer Lodge
Valley noir: there is not ani/ stock left there (note

this applies to range stock) and knmr at the same time

that I am telling nothing hut the truth.

I know that I cannot ride on that range and find

range stock and horses and cattle, as I used to be able

to find them ten or twelve years ago; I know that

the cattle are dead; I know there was something

wrong with them; I have seen it. That fact alont'

would lead me to believe that they had suffered a loss

of stock—could not make anything else out of it.)

In early days there were scarcely any fences, only along

the river lK)ttom, but at the present the valley is all fenced ;

lots of the hills are fenced too—fences running back into

the monntains on both sides. ( V. 46, 18082-83.

)

When the fencing began it ran the cattle out ; then the

people went to rasing grain, and they got so mucli under
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fence that their water gave out; then the^^ started iu to

raise hay. (V. 46, 18084.)

(Note—Now we will see how true these statements

are : When Mr. Crosswhite on cross examination was

asked to state how many of these ranches had been

fenced since 1883, the year the first smelters were huiU

at Anaconda., as by his direct testimony he has tried

to convey the impression that all of the ranches had

been fenced, and the lands taken up after the smel-

ters were built at Anaconda. He was asked to name
individually, if he could, any of the farmers in the

Smoke Zone or outside of the Smoke Zone in Deer

Lodge Valley who had fenced their ranches, and could

not name but a. very few that he r/nessed had fenced

up the lands in the valley since that time.

Then we will call the Court's attention to the way

he evaded, or tried to evade, the question, when it was

put to him in a general way, as follows) :

Q. I will ask you, Mr. Crosswhite, to mention the

ranches in Deer Lodge Valley that have betMi fenced sinci!

the works started in 1883. (V. 46, 18175.)

A. (No ansiper.)

Q. Can you answer that question, Mr. Crosswhite?

A. What is the question?

Q. The ranches that have been fenced in the Deer

Lodge Valley in 1883?

A. No answer.

Q. Question again. Can you state, Mr. Crosswhite?

(V. 46, 18177.)

A. Can I state what?

Q. The lands that have been fenced since 1883. Give

about the number of acres if you can.

A. / couldn't give that.
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Q. Well, con 3'ou give anything, Mr. Crosswhite; caii

you give one ranch in the valley that has been fenced since

that time?

A. Since when?

Q. 1883?

A. Yes. I can give part of the ranches that have been

fenced.

Q. I asked if you can give one ranch ; name one.

A. Well, Tom Elliott has fenced laud since 1883.

Q. Can you name any other ranches?

A. Bielenberg fenced some since 1883.

Q. How much? (Y. 46, 18177.)

A, Considerable.

Q. How mau}^ acres?

A. I don't know; a good deal.

Q. Can you give any other rancher that has been fenced

his land since that time?

A. W>11, all those ranches along Modesty, I believe

(another guess) above the Schwend place there, and the

Snell ranch, that was fenced since 1883,

Q. Name the land, if you can?

A. Well, there was a single section that was fenced

since 1883, that they have torn the fences away from now

;

and the Stevens estate fenced in a section there since 1883,

and E. Staffenson fenced in some hills there since 1883.

Q. Then that is all the ranches that you can think

of? (Y. 46, 18178.)

A. Oh, there are a great many more, but I can't think

of them all right now. I gave them yesterday when you

asked me about them.
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. Q. Could you <j\ce an csHiiKitloii of the ucreH in miy

loay?

A. / have told you about three or four tiuies; that I

couldn't.

(Note—We think that Mr. Crosswhite's testimony,

a defendants' witness, without a doubt, substantiates

the Master's findings No. 15, as follows:

"That many of the said farmers and ranchmen have

settled upon and own lands injuriously affected by

the said smelter fumes in the Deer Lodge Valley prior

to the year 1870, and have continuously been residents

thereon up to and including the present time, and Ion?',

prior to the conducting of any smelter plant in the

said region."

The Court will readily see by following the testi-

mony of both Mr. Miller and Mr. Crosswhite that

they will make broad sweeping statements on direct

examination, but that they have fallen completely

down on cross examination.)

Most of the land in Deer Lodge Valley is capable of

being irrigated, until you get back into the mountains;

you can irrigate anywhere if you have the water, but the

water ain't there and you cannot get it; there is enough

water for the cattle though; only fencing has made

them go a little farther to get their water supply. (V.

46,18085.)

(Note—Another sweeping statement made by Mr.

Crosswhite when he was upon the witness stand with

the map of the Deer Lodge Valley before him that

showed 13 streams of water coming into the Deer

Lodge Valley, and there is not a witness among the

farmers in the Deer Lodge Valley that has sworn

that he was short of water except George Parrott,

complainants' witness, who on page 3163-3, V. 8,
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states as follows : "Had plenty of water. I have one

of the oldest water rights on Mill Creek, but the last

few years the company's men (meaning the defendant

companies) have been taking the water, when I did

not have any.")

When the Anaconda and Butte markets started, this

started a market for the hay. Cattle was not such a goo'S

price, so it didn't pay to raise cattle, and they sold their

hay, and this has been the practice pretty much ever since.

(V. 46, 18086.)

(Note—Again this statement of Mr. Crosswhite's

is disputed by himself on page 18191-2, V. 46, on cross

examination, when he states in answer to the follow-

ing question) :

Q. About what was the market price for hay at that

time, if you know, in Deer T^odge Valley? (Meaning be-

fore the smelters started, as the testimony before shows.)

A. I seen hay in Deer Lodge Vallev when I first came to

Deer Lodge Valley, that would sell in Deer Lodge there

for $5.00 and .f6.00 a ton (that was in 1877: nnQ-e 18074.

V. 46.) Butte started up and T have hauled hay from thf'

Bliss ranch and got as high as .1R40.00 a ton for it in Buttn.

(All of the witnesses show that there was more cattle in the

country at that time than at the present time.)

Q. Ts it not a fact that the farmers sold all the hay ther

had to sell prior to the erection of the works?

A. They sold all the hay thev had. bnt they did not

put up very much hay in the vallev then : and thev are nut-

ting up a great deal more hay in the vallev now thaTi tho^-

did then,

Q. But they had a market for all they put np didn'l

thev?
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A. They have ahcmjs had some kind of a market, or

fed it; they had stock here to cat it, and they did not feed

their stock quite enouji^h then, either. The stock would

have done a little better if they had s'iven them a little

more hay, especially a few winters there.

Q. Hay was pretty scarce at that time, was it not?

A. But stock was plenMfnJ thought.

(Note—By this testimony it will also show the

Court that farmers had a market before the works

were ever thought of at Anaconda.)

As farming: is pursued year by year the blnr' ioint o-r;?*'-!

played out, and fox-tail appeared. Yet adnnts tl>orn wn«

always some fox-tail in the valley; and more weeds havo

appeared, and that the quality of the wild hay has d<>-

teriorated. (V. 46, 18087.)

(Note—But onlv deteriornted sincp tl>(> ovocV^^^^ nf

the Washoe smelter, as even defendants' withnes«.

Miller, states he prefered wild hay to alfalfa for his

dairy cows.)

States the Bliss place has beou fnirlv woll kent un ^^ry\^^

the last three or four years. Snvs tho Dnuicl .Tnmes ostnt-f^

has been left to oo to wreck, and hns ^ot boo'^ f.n-n>o.i '^^'

anythinjj done for the Inst two vears. (V. 4f> 18088.)

'(Note—Mr. E. Staffanson, r>lnintiffs' witTip«!C!.

whose wife owns this estate, testifies on nn<Te '^01 4.

V. 8. that in lOOf? thirtv-five acres of oats vielded a

total of 200 bushels: in 1004. from «iVfv.fivo .w...^<.

of oats and wheat onlv jrot two hundrod and siv^^-

five bushels.

TTav croT> decreased from 118 forts in 1003 CV. S

2015), the year the smelter was closed, to fiftv tons the
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following year, 1904. His stock died on the pasture

whenever turned there.

Tries to sell his haj, but cannot sell it even for

|4.25 per ton. Mr. Staffanson, on page 2925, states

that he and his family moved from the Deer Lodge
Valley and bought wild land in the Yellowstone Val-

ley, and paid |36.00 per acre for it.

Doesn't the above statement of facts account for the

desertion of this ranch?)

On the Bliss farm there was as good farming land as

was along the creek. Five years ago the Bliss farm was

in pretty good shape. The plowing that the Bliss farm

received at the hands of Kennth Smith did not do it any

good, and encouraged fox-tail ; states he left it all rough,

and before it was nice smooth ground. Chris Jergenson's

place, he states, was a farm well farmed. (V. 46, 18090.)

Kenneth Smith, plaintiffs' witness, claims on pages

790-1, V. 3, there was no fox-tail to speak of on the Bliss

ranch except on the land that had been plowed up and

where the smoke killed the new seeding of tame grasses.

(Note—Then why has it been such a detriment to

the Bliss ranch to plow up part of it, as it has seemed

to be the bone of contention by Crosswhite, Miller and
nearly all of the employed witnesses of the defendants,

when Jesse Miller, defendants' witness, claims on page

19525, V. 49, in answer to the question, "If the con-

ditions of Deer Lodge Valley warrant and justify

complete farming lands in the valley," answered, "If

a man will plow and work hard he will get a great

deal better crop than if he lets it go the way they are

now. And still, at the same time, because they plowed

some of the land on the Bliss ranch, the company's

witnesses try to show that it completely ruined this

ranch.

)
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The Morgan Johnson place is well kept up ; then there is

Mr. Hengle's place—that is well kept up. Also mentions

Mr. Bielenberg, Elliott, Jacobson, Jacques and Steve Ho-

varth as having ranches well farmed. (V. 46, 18091.

(Note—Morgan Johnson's place, mentioned by
Mr. Crosswhite, is the Angus Smith farm that Mr.
Smith swore to on page 697, V. 2, tJiat Mr. Scallon

and Mr. Diinlap, the company's officials in the year

1902, acknowledged to Smith that the place was in-

jured so that he (Smith) could not run his business,

and they offered to buy it o\it, but later refused.

On page 743, V. 2, claims that he spent over |5000
since the smoke trouble trying to make a success of it

and found he could not. On page 720, Y. 2, states that

Morgan Johnson, who has it under lease from Mr.

Smith, wanted to throw up the lease, and Mr. Smith
refused to let him do so.

And the other ranchers mentioned on page 18091,

V. 46 by Mr. Crosswhite as having well kept ranches,

are the ones the company's attorneys have tried in

their argument to show the Court they could not raise

crops on account of the scarcity of water.

)

The ranches in the valley that receive proper attention,

their crops look well and it is his opiniofi that within the

last few years, and especially last year, where the ranches

had proper attention, the crops have not been better in the

past ten or fifteen years than they were in the past two

years. (V. 46, 18091.)

(Note—These ranches undoubtedly had proper at-

tention, as Mr. Miller, defendants' witness, would
state, by plowing up the ranches and working hard,

which Mr. Miller and Mr. Crosswhite claims has

ruined the Bliss ranch.

In answer to the foregoing paragraph, Mr. Cross-
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white, "that the crops have not been better in the past

10 or 15 years than they were in the past two years,"

will call the Court's attention to the many witnesses

who have testified to the loss of crops in the past two
years.

)

In 1905 the condition of the live stock in the Deer Lodge

Valley was as good as it has been in the last 15 years, and

he saw no unusual sickness except the sore nose. (V. 46,

18093.)

(Note—Mr. Crosswhite here finds no unusual sick-

ness except the sore-nosed horses, which has been

shown by the testimony occurs only in Deer Lodge Val-

ley and Great Falls, where like smelter conditions

exist, and we think we have already quoted testimony

from the defendants' witnesses disputing the condi-

tions in the Deer Lodge Valley as to stock losses and
abnormal sickness.)

Admits the Fifer place is where they used to raise such

large grain crops. (V. 46, 18099.)

States Mr. Hammer put in a little crop there, but it

didn't amount to much. (V. 46, 18100.)

Gives the valuation of the land's of Deer Lodge Valley

—

first, bottom or meadow lands, not worth over f25.00 per

acre. fV. 46, 18102.)

States that he does not oi(>n> a foot of la/nd m the Deer

Lodge Yalley, and that he sold his property about sisp years

acfo. (V. 46,18115.)

There are quite a few creeks running through Deer

Lodge Valley, viz. : Dempsey Creek, Race Track, Modesty,

Tvost Creek, Warm Springs Creek, Mill Creek and Willow

Creek. (V. 46, 18116.)

States the Daniel Murphy place was taken up before he
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came to the country; also that of William J. Evans. (V.

46, 18116-7.)

The old Ford ranch was taken up before he came to the

country. James Bennett and Morgan Evans took up their

lands in about 1887 or 1889, The Dave Scott place was

settled before the erection of the smelter. (V. 46, 18118.)

Cannot sitate when the Jos. Saville ranch was taken up.

The Wm. Parrott ranch was taken up when I came to the

country ; also Chas. Rivers' ranch ; likewise Peter Staton's

ranch. (V. 46, 18120.)

Wm. Evans' ranch on the bench was taken up before the

smelter was built, and Hiram Staffenson's ranch was

taken up before the smelter was built. (V. 46, 18121.

)

Mrs. Holtz's ranch was taken up when he came to the

country; also Geo. Cummock's ranch. Griffeth's ranch

was taken up a good many years ago, Chris Jerguson's

ranch was taken up before the smelter was built (V. 46,

18122.)

Steve Hovarth's ranch was taken up before the smelter

was built. States that John Bohn's ranch was taken up

after the smelter started, but he does not know what year.

(V. 46, 18124.)

Luke and Bert Talbot ranches were taken up before the

smelter was built. States that the Byron Howell, com-

plainants' witness, place was taken up before he came

here. Also the Mary Harris ranch. (V. 46, 18125-6.)

States the Chas. Rivers ranch was taken up when he

came to the Valley ; states Walter C. Staton took up his

place in 1883. (V. 46, 18127.)

Turkleson's ranch was taken up some time prior to the
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erection of the smelter. Emanuel Strum's place was taken

up when he came to the country. (Y. 46, 18130.)

K. D. Smith's place was taken up before the erection of

the smelter. John Quinlan's ranch was taken up before

he came to the country. (V. 46, 18130.)

States that Allan was living on his place in 1880, and

this was before the erection of the smelter. Geo. Par-

rot's place was taken up when he came to the country. The

A. J. Jones place was taken up when he came to the coun-

try. (V. 46, 18131.)

The Wm. and Geo. Johnson place was taken up when

he came to the country; also Mrs. L. J. Hensley's ranch.

The Thos. Boland ranch was taken up when he came here

;

Beale's ranch was taken up before the erection of the smel-

ter. (Y. 46, 18132.)

States that Henry Mason's ranch was taken up before

the erection of the smelter; also the William J. Stevens

ranch. The Tremblay ranch was taken up very early and

thinks it was before the erection of the smelter. (Y. 46,

18133-4.)

States a portion of the Jos. Staffenson ranch was taken

up before the erection of the smelter. (Y. 46, 18135.)

States the Bell estate is a yerj old ranch, and it may

have been taken up before the erection of the smelter ; also

the greater part of Mr. Bielenberg's ranch was taken up

before the erection of the smelter. (Y. 46, 19136.)

Most of the B. F. Notestine's place was taken up before

the erection of the smelter. ( Y, 46, 18137.

)

The greater part of J. Furst's ranch was taken up be-

fore the erection of the smelter. (Y. 46, 18138.)



—1987—

The Andrew Peterson ranch was taken up before the

erection of the smelter. (V. 46, 18139.)

Joe Jacobson's ranch, or the greater part of it, was taken

up before the erection of the smelter. ( V. 46, 18140.

)

The greater part of Mr. Elliott's ranch was taken up

before the erection of the smelter. (V. 46, 18141.)

The Quinlan ranches were taken up prior to the erection

of the smelter. (V. 46, 18142.)

The Peter Staffenson ranch was taken up before the

erection of the smelter; also the Harvey Showers ranch.

(V. 46, 18143.)

States the E. J. Evans ranch was taken up about the

time the works started ; the Norton ranches were taken up

before the works started. (V. 46, 18144.

)

The John Staffenson ranch was taken up when he came

to the country. The Donnich ranch—a portion—was also

taken up before the erection of the smelter. Kobt. Fisher's

ranch was taken up in 1882. (V. 46, 18145.)

The Talbot ranch was taken up very early. Ellen J.

Johnson's ranch was taken up before the smelter started.

(V. 46, 18146.)

A portion of the Hengle ranch was taken up before the

erection of the smelter. (V. 46, 18147.)

The Peter Johnson ranch was taken up before the

works were thought of; also the C. B. Jones ranch was

taken up before the erection of the works. (V. 46, 18148.)

The Bart Para ranch was taken up when he came to this

country. Derosier's ranch was also taken up before Ana-

conda was started. (V. 46, 18149.)

Geo. Jacques' ranch was taken up before the erection
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of the smelter ; also L. E. Couzens' ranch. ( V. 46, 18150.

)

A portion of Jerry Ryan's ranch was taken up before

the erection of the smelter; also the Hardenbrook ranch.

(V. 46,18151.)

The W. P. Roberts ranch was taken up before the erec-

tion of the smelter. ( V. 46, 18152.

)

Schwend's ranch was taken up about the time the smel-

ter was erected; Angus Smith's ranch is about one of the

oldest ranches on Warm Springs Creek. (V. 46, 18153.)

Leffring's ranch was taken up before the erection of the

smelter. Watson Bros.' ranch was also taken up before

the erection of the smelter. The Daniel James ranch was

taken up when I came to this country, (V. 46, 18155.)

Henry Hoffman's ranch was taken up before the erec-

tion of the smelter. (V. 46, 18156.)

Admits on page 18161, V. 46, that most all of the range

east of Deer Lodge River is open range.

(Note—Clearly showing the settlement and fenc-

ing of the valley prior to any smelter at Anaconda,

and as the farmers had large numbers of cattle and

horses at the time of the building of the AVashoe smel-

ter and done no fencing since that time, their theory

of fencing destroying the live stock industry falls to

the ground.

Mr. Crosswhite also states on page 18089-90, that

the Daniel James estate has been let go to wreck and
has not been farmed or anj^thing done for the last two
years. We will call the Court's attention to the fact

that that is not the only farm that has gone to wreck
in Deer Lodge Valley and will quote from the evidence

of Ralph E. Smith, one of the defendants's witnesses,

which is as follows, on cross-examination) :
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R. SMITH, Defts. Wit.

:

There is uo fariiiin«>' on the William James Ranch, or

the Daniel James Estate Ranch ; there is no attempt being

made to raise crops on these ranches. (V. 38, 14782.)

Have been on K. D. Smith's place, there were no crop>s

on it—just grass. (V. 38, 14937.)

Gerrard's Ranch—no crops of any kind on it.

The Hamilton ranch—simply looked at the place—not

cultivated—abandoned—large piece of land. (V. 38,

14943.)

Helen Johnson—this ranch practically abandoned. (V.

38, 14956.)

Bart Para's ranch—no crops on the place. (V. 38,

14962.)

No cultivation at the Gibbs ranch. (V. 38, 14805.)

The Mary Harris ranch is entirely uncultivated. (V, 38,

14814.)

Byron Howells place of half a section—no crops. (V.

38. 14818.)

Joe Staffanson's place—uncultivated and unirrigated.

(V. 38, 14819.)

The Levengood place—poorly cultivated. (V. 38, 14820.)

No cultivated land on Hensley place, outside of wild hay.

^V. 38, 14821.)

Note—Here we would like to call the Court's atten-

tion to matters that probably are outside of the record

but we believe the Court can take judicial notice of

them for the reason that they have happened since the

plaintiff closed his case, but are pertaining to Deer

Lodge Valley; and taking into consideration the fact

that the Defendants invited the Court to investigate
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the conditions in Deer Lodge Valley and felt somewhat

hurt because the Court would not further give his time

in visiting the Defendants' Fair (known as the Deer

Lodge County Fair), and as stated above, might give

us to believe we liave a right to call the attention of

the following members of the Deer Lodge Valley Ass'n

and some of the members of the families of said asso-

ciation, witnesses who testified in this suit, and others

living in Deer Lodge Valley who have departed this

world, showing a death rate of human l^eings almost

as gTeat as the stock losses in comparison with the

number of stock kept there in late years. They are as

follows
:

)

David Scott, George Jacques, I. W. Farewell, A. N.

Aylesworth, Dan Murphy and Joseph Jolley, members of

the Deer Lodge Farmers' Association, Mrs. Couzins, Mrs.

Levengood. Mrs. Joe Staffanson, Mrs. Wm. J. Evans, wives

of members of the Association, Charles Para, Joseph Jacob-

son, children of members of the Association, Morgan Evans

George Jacques and Dr. O. Y. Warren, witnesses who testi-

fied in this case, and J. W. Stork, Jacob Stuckey, Mrs. Wm.
Buck, Mrs. Dr. Leahy, E. Gerrard, Mrs. Brown and Mrs.

Williams, living in Deer Lodge Valley, making in all

tw^enty-one who no longer care whether their rights are in-

fringed on by the Defendants, and whose wrongs can only

be adjusted by a higher Court.

DAN THOMAS, Defts. Wit.

:

Direct Examination.

Has been employed by the Company. (V. 45, 17891.)

States he had lots of experience with sore noses in 1902.

States there is NO PARTICULAR TIME FOR tlie oc-

currance of sore nose, but it appears mostly in the Fall and

Winter. (V. 45, 17922.)
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(Note—Here Defts. own witness kills the defense

theory that the sore nose is a seasonable disease.

)

States the horses he bought icere turned out on See. 16

and fed hay, and they were fed hay in June after the grass

wa^s green. (V. 45, 17924-5.)

States he has lived in the Deer Lodge Valley since 18(55.

(V. 45, 17925.)

States the principal industry from 1805 to 1880 was

stock raising, and that the stock ranged upon the hills

around Anaconda,—Willow Creek, Lost Creek and Race

Track, and that in the early days they wintered in the

swamps without hay. (V. 45, 17926.)

States the live stock began to decrease between the years

of 1879 and 1881, and in early days there were quite a good

many sheep, but at the present time the only sheep in the

Smoke Zone are owned by Hempsted and Boyle and Jahn-

son. (V. 45, 17828-29.)

(Note—Hempstead and Boyle were not damaged

by the smoke. Do not belong to the Farmers' Associa-

tion, and never made any claim.

)

George Johnson, although a member of the Farmers' As-

sociation, ranges his sheep entirely out of the Smoke Zone,

as shown by the evidence of John Homner, Defendants'

Witness, page 7435, V. 19 ; they range on the east side of

the river below the French Crossing.

Staton's testimony, giving the Smoke Zone by townships,

excludes this land from the Smoke Zone of the Deer Lodge

Valley.

States he farmed the Bliss ranch from 1876 to 1881 and

then it was sold to Dan James. (V. 45, 17932.

)
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States he cut his haj on his place every year until 1905,

when it was not cut; yet in 3896 he cut 103 tons on this

same place. (V. 45, 17936.)

States that in Deer Lodge Valley there is probably, at

the present time, about 2500 or 2000 head of live stock and

this is oil ranches down as far as Peter Vallati/ii's. (V. 45,

17938.)

(Note—Which includes the entire smoke zone.)

States it has been four or five years since he has been

over the ranges. (V. 45, 17939.)

( Note—This shows he knows nothing of range con-

ditions.
)

Imitates his neighbors, in 1902, lost many horses and cows,

and that he had stocky and sustained no losses.) (V. 45,

17940.)

(Note—He was in the Dairy Business and thus es-

caped actual death of any stock, nevertheless the Deft,

recognized and paid for Damage to his stock in 1902.

)

States he was sent out to purchase stock as cheaply as

possible, and for the purpose of an experiment, and paid

all the way from flO.OO to |50.00 per head. (V. 45, 17941.

)

States he purchased 12 head of stock from Granite, and

6 head from Silver Bow Counties. (V. 45, 17960.)

States he purchased 6 head from Hickey Bros. (V. 45,

17963.)

States he heard some of the sheep died on Seo. 16. (V. 46,

17976.)

Admits that some of his horses which he sold to the Com-

pany in 1906 had sore noses. (V. 46, 17977.)
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(Note—Quit Farming and Dairy Business and

went to work for Deft.

)

States that in 190G there were no sheep on the west side

of Deer Lodge Valley, but Hempsted & Boyle had some

on the eaM side. (V. 46, 17980.)

(Note—Hempstead and Boyle out of Smoke Zone.)

States Hempsted & Boyle and Johnson range their sheep

east of the Deer Lodge Kiver. (V. 46, 17982.)

States the Company hought ahoiU 350 head of stock

lately. (V. 46, 17986.)

States that on the Evans Field, where Montgomery had

his beef cattle, and where some of these cattle died, that

there was a good crop of hay and a good stand. (V. 46,

17988.)

( Note—Hay not cut.

)

States that Brownlee and Kees bought the hay on the

Showers place in 1904, but only a few jags were hauled

away by Percy Ingalls, and tJiat the rest of the hay is on

the ranch yet, and iin 1905 tJie hay on this ranch was no!

cut, yet tJie hay crop looked ad right and it teas a good

crop. (V. 46, 17990.)

States the crop in 1904 (hay) off the Showers place did

not sell, and is on the place yet, and on the place where he

lives he did not cut the hay in 1905, hut cut it in 1904, and

has some of it noio, o/nd admits he Juis stock, and Jias been

buying h-ay foo^ the reason that the horses icoiild not eat the

hay put up in 1904 on his place, and that prior to the erec-

tion of the smelter his stock nevei' refused to eat the hoy

groivn on his place, and that the hay groicn on the Dan

James place {Bliss farm), prior to the erection of the
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Smelter
J was good Imy, and that it 7vas always cut and had

a ready market prior to 1902, and since that time it has

been unsold. (V. 46, 17992-3-4.)

He gr&io a good crop of oats in 1903 and cut it for hay

on his farm, hut did not put any in in 1904, nor 1905, and

lie has been living on the place all the time. (V. 46,

17999-18000.)

States he does not know of any one in Deer Lodge Val-

ley who are endeavoring to raise stock, except the Com-

pany on Sec. 16, and states the stock the Company has

would make up for many of the small ranches of Deer

Lodge Valley. (V. 46, 18000-1.)

States that the steers on the Bliss farm irere scouring in

the month of July, 1906, and he spoke to Dr. Gardiner

about it, and Dr. Gardiner stated ''Well, I will look after

them.' for a little while, yon need not go/' and the next time

I saw them they mere all right. (V. 46, 18005.)

(Note—Evidence of many witnesses of the defend-

ants in regard to the scouring of the Bliss steers.

)

Admits stating that he could not make a living on the

ranch he now lives on. (V. 46, 18006.)

(Note—One of the best 160 acres in the Valley and

one of the first settled ranches in Montana.

)

States he offered his horses to D. D. Walker for |15.00

per head, and says they were damaged and no good. (V.

46, 18008.)

(Note—This was in 1905.

Never saw Deer Lodge A'alley look much better than

it did last year. States tlie D. L. Valley farmers are charg-

ing $10.00 and |12.00 a ton for their hay, and his boys,
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at the same time, are paying |18.00 and |20.00 per ton for

outside hay. (V. 46, 18010.)

Admits he might have told Jack Martin, in 1904, that

the smoke had ruined the Valley and the Cotnpany would

have to pay for it. (V. 46, 18012.)

Does not think the vegetation of the Deer Lodge Valley

is hurt much by smoke this year {1906.

)

(Note—If that is the case and hay is worth |18.00

to 120.00 a ton shipped in, why did Mr. Thomas not

cut his hay crop in 1906. His testimony shows he cut

his hay in 1904-5 and has some left yet. Does this

last statement look reasonable "no damage to the

crops from smoke this year, 1906," and still won't

harvest his crop, employed by Deft, to assist in this

case. Jno. P. Thomas, Deft. Wit., says this ranch is

one of the best and one of the first settled in D. L.

Valley.)

FRANK M'CLEARY, Deft. Wit.

:

States he has been employed by the Company since 1902.

(V. 46, 18017.)

Of the horses that he bought there are some 23 or 24

alive on Sec. 16. (V. 46, 18024.)

States he was one of the appraisers with Jesse Miller

and Dr. Knowles, in adjusting damages in 1902. (V. 46,

18036.)

States animals that he purchased were turned out on

the pasture of Sec. 16, and give nothing. (V. 46, 18039.)

17925, V. 45, were fed hay.)

States in regard to the experimental horse that after the

first one was out a day or so his nose filled up with dust.

(V. 46, 18044.)
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Cross-Exam ination

.

States the Threlkeld horse had a sore nose on the Com-

pany place on April 6th, and it looked like the sore nose of

1902. (V. 46, 18046.)

States in regard to the experimental horse, that the next

day he and Dr. Gardiner went down and got the horse in

and looked at his nose, and that he didn't keep the horse

in the ham, and the horse was running on pastures of Sec.

16, and also states the second experimental horse was

turned out on pasture and that all of them were turned

out on pasture, and that he is positive that they were not

kept up in a corral and fed hay, and is positive that the ex-

perimental horses were turned out on pasture and driven

up to be examned. (V. 46, 18048.)

(Note—Gardiner's, Detf. Wit., testimony in re-

gard to these experimental horses where Gardiner
swears they were kept up off of the pastures, it i«]iows

Gardiner's inoculation experiments a fake.) (V. 46,

18050.

)

Sates the Williams Estate, in 1902, had 300 or 400 head

of stock, and at the present time there is perhaps 30 head

of horses on the place. (V. 54, 18063-4.)

(Note—More stock than is now owned by all the

farmers in tliat vicinity.)

States the sore nosed horse in 1902 was considered a

smoked horse and paid for (by Defendants.) (V. 46,

18066.)

States he saw sore nosed horses on Sec. 16 in August or

September, 1906; also some n June, 1906. (V. 46, 18068.)

Admits he has been told any time he wanted to see the
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Farmers' stock he might do so provided the farmers had a

representative along, and this was in 1906. (V. 46,

18068.)

ALVA COOK, Deft Wit.

:

Lives on Section 16, Company Experimental Farm.

Took charge of the ranch in April, 1903. (V. 46, 18243.)

Callen cattle came to this ranch June 11th, 1905. Cook

states some of them were very thin; some lousy. (V. 46,

18248.)

Did not let these cattle graze only one hour in the fore-

noon, and the same length of time in the afternoon, as we

wanted to fill them up gradually. (V. 46, 18249.

)

These cattle were pastured in a hay field. Fed them

nothing hut pasture, until Fall. They would not eat bran.

Opend their mouths and put it in and let them taste it,

and then they would not take it. (V. 46, 18313.)

(Note—We here wish to call the Court's atten-

tion to some of the evidence regarding these cattle by

both the witnesses for Defendants and Complainants

;

the condition of the pasture on Callen Kanch at the

time these cattle were bought. Mr. Dennis Callen

states on page 21342, V. 54, there was grass 18 inches

high, and on (21343, V. 54, there was always plenty

of grass there on the place, especially in the month of

June, (the time these cattle were sold to defendants),

as will be seen by Dr. Gardiner's Defts. Wit., testi-

mony, page 15923, V. 40, they were turned on the

pasture where the grass was not over 1 1-2 or two

inches high. (June 11th, date.)

Mr. Cook in stating the reason for limiting the feeding

time of these cattle on account of their starved condition

does not hold good here, as is shown by Mr. Callen's testi-

mony they were taken from grass pasture, 18 inches high,
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where doubtedly a healthy cow cuuld and did obtain more

feed than is testified to by Gardiner on a pasture of l^^

to 2 inches high, so here we see the starvation theory punc-

tured. If any starvation occurred it must have been on

Section 16, and not on Callen's ranch as is shown by wit-

nesses for both Complainant and Defendant and uncon-

tradicted on either side. The grass conditions were in

favor of Callen's place, and the difference in the height of

these two ranches are easily explained when the character

of the two grasses are considered—one bunch grass, Cal-

len's; the other. Sec. 16 (Tame meadow.)

But, unquestionably. Dr. Gardiner, Defts. Wit., was

mistaken when he states grass onh^ about 2 inches high

In stating the reason for limiting the feeding

on June 11th. Vaughn, 21683, V. 55, states these cattle

were turned into a meadow ; a field set apart for a meadow,

so when Dr. Gardiner stated a pasture it would have a

tendency to mislead, and as these are the first cattle ever

On this ranch since April of 1903, except two cows of

Cook's, Dr. Gardiner's lYi to 2 inch grass on June 11th

must be a little short of facts.

Mr. Callen states on page 21343-4, V. 54.

These cattle when in his possession were fed bran and

potato peelings, and would eat all the bran they could get.

Mr. Vaughn, Comp. Wit., states on page 21684, V. 55,

he fed these cattle bran ; some ate it and some did not. The

older stock ate it, but some young stock would not. States

they filled their mouths with bran and held their heads up

until they swallowed it. (V. 55, 21684.)

Vaughn, 21684, V. 55, further states there teas a condi-



—1999—

tion powder mixed with this hi-aii. States these cattle

were fed hay also, but states tlie} did not eat it.

Which clearly shows Cook's statement of being afraid

to feed these cattle all they wanted to eat on account of

their weak condition is not true.

If cattle were only allowed to graze two hours a day in

grass 11/2 to 2 inches high it would be impossible for cat-

tle to get the required amount of forage in that length of

time. Evan Jones, who also worked for Mr. Cook on Sec-

tion 16, 21202, V. 54, states one of the Callen cattle died

the first day. The next day we started feeding them bran.

Jones had as high as tico or three tons of hran amd fed

it to the cows; started feeding the Callen cattle five pound

lard bucket twice a day; after they got used to the bran

they increased the feed to three qwarts; also fed them all

the hay they would eats and then turned them out. (V.

54, 21203.)

(Note—The testimony of Vaughn & Jones, Comp.

Wits., clearly show that Cook, the company foreman

swore falsely)

Was feeding these Callen cattle himself (Jones), 21216,

V, 54. These Callen cattle were fed bran as long as I was

there, ahmit two months, and uyere still feeding them ivJien

I left. Feeding them bran twice a day. (V 54, 21211.)

(Note—Compare this with Dr. Gardiner's evidence

where he swears no stock on Sec. 16, were fed any-

thing but D. L. Valley products.

)

Jones also states these cattle were fed condition pow-

ders. (V. 54,21248.)

Louis Jones also testifies he saw these Callen cattle fed



—2000—

bran by his brother, Eph Jones; also saw bran hauled to

the ranch. (V. 54, 21252.)

The evident reason of these cattle not eating bran on the

start was, it was a mixture of bran and some kind of medi-

cine.

(Note—Oxide of iron, an antidote for arsenic

—

doubtless this was the condition powder.)

Cook swears only three sacks of bran fed on Section IG

since June 11th, 1905, except what he fed to his two milch

cows—and most of that fed to Dobbin's hogs. (V. 46,

18250.)

Eph Jones, page 21203, V. 54, two or three ton fed.

Louis Jones, 21252-3, saw bran on the ranch ; also saw it

being hauled there.

Wish to call the Court's attention to the enormous gains

claimed to have been made for the first few days by the cat-

tle when Dr. Gardiner and Cook, Deft. Wits., swears they

were only being allowed to pasture. (V. 46, 18251.)

Cow No. 1 gained from June 19th to June 26, or six days

74 pounds or over 12 pounds a. day.

Cow No. 2, June 19 to 26, 22 pounds gain or about four

pounds a day. This was claimed to be a tuberculosis cow,

and this was undoubtedly one o the fattest cows in the

herd, as the cow weighed 970 pounds on June 19th.

Cow No. 3. On June 19th weighed 1000 ; on June 26th

cow weigher 1038 pounds, or a gain of 38 pounds in six

days or six pounds a day. This is another tuberculosis

cow and another fat one.

Cow No. 4. Gained 24 pounds in six days; weighed 780

pounds on June 19th; on June 26th weighed 804 pounds,
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gained in six days 16 pounds, or a gain of about three

pounds a day.

Cow No. 5. June 19tli, 454 lbs.; June 26th, 470 lbs.;

gained in six days 16 lbs., or a gain of about three pounds

a day.

Cow No. 6 is a bull. June 19th, 270 pounds;June 26th

296 pounds; gained in six days 26 pounds or 4 pounds a

day.

Cow No. 7. June 19th, 614 pounds; June 26th, 296

pounds, or a gain of over 13 pounds a day.

Cow No. 8. June 19th, 504 pounds. June 26th 590

pounds; a gain of 86 pounds in six days; over 14 pounds a

day.

Cow No. 9. June 19th, 284 pounds; June 26th, 296

pounds; or a gain of 2 pounds a day. This cow evidently

was a calf by the weight, 284 pounds.

Cow No. 11. June 19th, 526 pounds, 569 pounds, or a

gain of 6 pounds a day.

Cow No. 12. June 19th, 762 pounds; June 26th, 802

pounds, or a gain of 7 pounds a day.

Cow No. 13. June 19th, 720 pounds; June 26th, 736

pounds, again of 2i/^ pounds a day,

(Note—Is it not a remarkable state of facts that

these cattle gain from 2l^ to as high as 14 pounds a

day on a pasture such as Gardiner describes,

1% to 2 inches high on two hours feed a

day on this pasture, and feed nothing else

hut this pasture, when every expert feeder on the

stand states lyo pounds gain per day is excellent for

thriving beef steers, still here is a starved tuberculosis

herd of cattle (according to Dr. Gardiner) which

make gains never heard of in any country or any

place except on Section 16, in the Deer Lodge Valley.
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These reported gains are absurd, and doubtless is as

true as the statement of Mr. Cook that these cattle

were only fed this pasturage and nothing else.)

The Court will also notice in Cook's testimony that the

only two head he reports being killed for tuberculosis were

undoubtedly the only fat cows in the herd, as one weighed

970 pounds on June 19th, and the other 1000 punds. a fair

weight for cows in good condition of flesh, clearly showing

that the cause of the poor condition of cattle was not tub-

erculosis.

Dr. Doremus, Defts. Wit., found arsenic in all of the

analysis of these animals; tissue, milk, urine, contents of

stomach showing arsenic the trouble with these cattle.

Cook states did not feed Staton's cattle all they wanted

to eat, but states on the same page that they were fed more

hay than they did eat, but states the hay to be inferior that

was fed to them. (V. 46, 18259.)

(Note—Does it look reasonable to the Court that

the Defendants would put in corrals in October, and

pen up starved cattle as is claimed by Defendants

these cattle were fed hay cattle would not eat—when
they had a meadow pasture of many hundreds of

acres on which these cattle could have been turned

and allowed to procure their own feed?

Why was it necessary at all to put these cattle in cor-

rals in October, if the conditions of the pastures of the

Deer Lodge Valley were not affected by the smelter fumes?

No place in Montana are stock cattle compelled to be

kept this way except in the Deer Lodg Valley. The ac-

tions of the defendants themselves show they knew it was

necessary to give these cattle extra care in order to keep

them alive, and every person knows that the pastures of
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Montana in October are better feed, and cattle will thrive

better on them than on any inferior hay as the defendants

would have the Court believe were fed these cattle. But

the defendants witness, Cook, goes too far when he tries to

convince the Court that these cattle were hungry and did

not get enough to eat.

Gardiner, Defts. Wit., on page 15935, V. 40, makes the

following and unquestionably false statement.

'^Hay was thrown out of a mow to those animals, {Sta-

ton's cattle) and two men did not get any hay on the

ground for half hour. THE ANIMALS GOT RIGHT

UNDER THE MOW AND TOOK ALL THEY COULD

THROW OUT THERE; WAS NOT ANY ON THE

GROUND FOR HALF AN HOUR.

Miller, Defendants' Witness, swears these cattle at four

loads of hay the first night. (V. 49, 19430.)

(Note—Four loads, about four tons or 8000 pounds

about 90 pounds om an average to the animal, exclud-

ing sucking calves.)

Still Gardiner and Cook stated they did not feed them

all the hay they wanted.

Miller, Gardiner and Cook, Defts. Wits., doubtless got

their wires crossed here, according to Gardiner's statement

these cattle were so voracious they would not allow any

hay to reach the ground, practically caught it in the air,

while Cook states they were fed so much inferior hay they

had to pick it over, and then could not get enough to eat.

But why necessary to feed hay to stock cattle in October

when there had been no stock pastured on the meadows of

Sec. 16, that fall? Why were they not turned out? Only

one answer, too much poison on the pastures.
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Cook states they will expect a good calf crop this year.

(Date of testifying, November IT, 1906.) (V. 46, 18264.)

(Note—The Court will bear in mind these cattle

were bought October 19tli, 1905. The Defendants

have had these cattle in their possession about 13

months, and they still expect a good calf crop.)

Cook on page 18151, V. 46, shows ten calves born on

Section 16 from the Statton herd of 33 cows up to May Tth,

1906. On the weighing on September 19th, 1906, he re-

ports no weight of calves in this bunch; none are listed.

Clearly showing there was no calves born between May

Tth and September 19th, from this herd of cattle, which on

May Tth, (18261, V. 46), consisted of 33 cows and 18 head

of two year old heifers, (50% of the two year olds should

breed two years )
giving a breeding herd of 42 cows, 80%

normal to breed as shown by Wenger, Defendant's Wit-

ness, still only 10 calves reported by Cook, showing an in-

crease of less than 25% for 11 months, and yet the defend-

ants expect on November 19th a large per cent of calves

for 1906.

Cook, son-in-law of Jesse Miller, and hired by him to

take charge of Section 16 and IT. (Y. 46, 1829T.)

Cook is unable to give the acres of hay on Section 16, the

a/tnoimt of hay cut, or any of the production of the ranch

which would furnish any information to the Court as to

whether the crops were increasing or decreasing on Sec-

tion 16_, Defendants-' Experimental Farm. (V. 46, 18300.)

(Note—The Defendants' Counsel has severely criti-

cized the Plaintiff in this case for failure to put on

more of the Farmers of the Valley, to show the condi-

tion of their crops, while we find here on the Defend-
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ants' own experimental farm their manager, cannot

give the results of the production. Is it not more rea-

sonable to assume that this man knew all aboutit. His

testimony shows he knows everything- about the stock,

weight, etc. He has kept a minute account of every-

thing except the production of the ranch and this the

witness convenienely knows nothing about.

)

If their production of hay and grain on this ranch had

been a success there is no question but what they would

have produced the figures. (V. 46, 18300.)

Oat crop of 75 or 80 acres cut or hay. August 10th, 11th,

and 12th, 1905, immediately prior to the Court visit, and

as the defendants were aware in advance the time the

Court was to visit the valley this the only crop of grain

planted near the smelter was undoubtedly cut to prevent

the Court seeing the condition of the grain crop in that

vicinity, and as it was on the farm of the Defendants, here

they could not cry, ''Neglect^ Poor Farming, dandelions^

poor seed, bugs, etc" (V. 46, 18302.)

Cook states on 18305, V. 46, he kept on track of the

amount of oat hay cut from 80 acres on Section 16.

But admits that there was not 20 tons in 1905. Practic-

ally nothing in 1906. Did not cut this land although the

previous year, or 1905 it tvas sowed to timothy and clover.

There was not enough to cut; would not pay to cut it.

(V. 46, 18306.)

Cook's testimony shows he had 10 to 12 men for six

weeks preparing this land for crop ; also two teams part of

the time, one all of the time, so for the purpose of demon-

strating the cost to Defendants in preparing this land for

crop we use one team, full time, of six weeks, and the

other for three weeks. (V. 46, 18307.

)
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12 men, 42 days at |3.00 a day equals $1,512.00

Team hire 73 days at |3.00 a day equals 219.00

Total cost of preparation of 80 acres of land

for crops |1,731.00

(Note—This is not counting time for the witness,

Alva Cook, who states that e is foreman or has

charge of this ranching— or anything for his team.)

We get 11,731.00 cost to defendants on this 80 dcres he-

fore the crop is planted^ cost of seeding, irirgation, cutting,

and stacking crop to be added. We take |5.00 an acre for

grain and grass seed equals $400.00; irrigation and cutting

crop |1.50 an acre equals |120.00; stacking 20 tons at |1.50

a ton equals |30.00.

1400.00 plus 1120.00 plus |30.00 equals |550.00 care of

crop and seed on this 80 acres |550.00 plus |1,731.00 equals

12,281.00 expended on this 80 acres in 1905 or |28.50 for

each acre.

What did they receive^ allowing them 20 tons of oat hay,

which even Cook states there was not that much, 20 tons

at 18.00 a ton in the stack equals |160.00. |2,281.00

minus |160.00 equals |2,121.00 net loss on 80 acres in one

year. The oat hay they got from this 80 acres cost them

over 1100.00 a ton in the stack. Defendants' Counsel

may claim this is not fair as it was seeded to gTass as well

as grain, but it is fair for the reason the grass seed came

up good and was destroyed in 1905 and 1906.

Cook shows they again seeded it to grass. (V. 46,

18302.)

Cook states that about 250 tons of hay has been sold
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from this ranch in 1904 and 1905. This ranch consists of

1% sections of land. (V. 46, 18304.)

(Note—The Court can doubtless see why the de-

fendants do not care to show their profitable farming,

and the Court will see by Cook's testimony, page

18303-4, V. 46, most of this so-called sold hay was

sold to the defendants themselves. There was not a

man produced in the case who testified to ever buying

any of the produce from this ranch, and the defend-

ants kept no stock cattle or horses on that ranch prior

to 1905 except Cook's two cows and work horses, the

production of this ranch must have been very small.

As soon as they began to get any stock to speak of they

were compelled to buy hay. W. J. Evans testifies to

hauling hay to Cook in 1905 and 1906 ; fed all the hay

they produced on their ranches in 1905 to Staton's

cattle, swamp ranches and all, so we see the entire

sale of hay as shown in this record by the defendants

to be about 250 tons and they have 8000 acres of land

situated easterly from Anaconda, in the main portion

of the Deer Lodge Valley, and on this immense tract

of land in 1905 and 1906 they only supported about

200 head of stock in 1906; in 1905 about 100 head.

The total gross receipt from this ranch for produce

and stock raised on it is as follows:)

10 calves born on Sec. 16 sold to Montgomery.

250 tons of hay, principally sold to Defendants.

This is all the record shows they have sold ; they actually

produced since 1903 or for a period of four years^ It is

true they sold some steers, 12 head, also some 60 sheep, but

these were not produced there, and the defndants do not

claim to have been feeding thm to try and make a profit,

and unquestionably the gains made by these animals did

not cover the expense.

Mr. Kelley, promised to show that their farming opera-
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tions in the Valley was one of the best paying assets of the

Defendants' Companies ; also to show all the books in con-

nection with their farming operations in the Valley. V. 34,

13173. But not a thing was shown, and unquestionably

the fact as to it being one of the most profitable enter-

prises as stated by Mr. Kalley, Defendants Counsel, 13173,

V. 34, is not true^ for if true, unquestionably the defense

would have produced the same, but we infer that when

Mr. Kelley saw the books from the farms his memory must

have suddenly failed on this point in the case, to-wit: Pro-

fitable farming and stock raising in the Deer Lodge Val-

ley.

Jno. Gillie, Defendants' Witness, and Superintendent of

the Amalgamated Mines also promised to furnish the same

when on the witness stand, page 13173, V. 34. Mr. Gillie's

memory also must have failed on this point.

Cook states no extra preparation of the ground or crop

on Company's ranch. (V. 46, 18307.)

(Note—Cost as can be seen |28.50 an acre to pre-

pare for a crop they did not produce.)

Will submit it to the Court, if the above statement is

true.

The first stock the defendants ever had on Section 16 was

the Callen cattle in June of 1905. (V. 46, 18308.)

(Note—Clearly showing the Defendants were not
conducting their property as a farmer does, but show-
ing only ranching for the purpose of manufacturing
testimony to be used in this case.)

CanH tell the cost of farming Sections 16 and 17. (V.

46, 18310.)
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States cattle or Idaho steers were pastured in the hani

meadow on Section 16 all summer—the same meadoio from

which Cook cut the hay in 1906. (V. 46, 18311.)

(Note—Still Defendants' Attorneys state to the

Court stock on Section 16 only had average farm con-

ditions.
)

Cook admits the total gross sales from the Sec. 16 ram,ch

for three years, 1904, 1905 and, 1906 to be from the sale of

about 250 tons of hay. and from 17 calves, 10 of which Sta-

ton testifies were thrown in with his cows when he soldt

them. (V. 46, 18312.)

Cook swears positively the Callen cattle were fed noth-

ing while they were on pasture in the summer of 1905.

(Note—His evidence impeached by E. Jones, L.

Jones, and Mr. Vaughn, Comp. Wits.)

Cook states Dr. Oardiner, Deft. Wit., was not on the

ranch at all when the Staton cattle irrre fed, clearly shoir-

ing Dr. Gardiner a false and biased witness. (V. 46,

18316.)

Cook swears to the amount of hay fed the Staton cattle

the first nio^ht as about 1800 pounds. Dispufinn Jesse

Miller, Deft. Wit., who states they were fed four loads that

night. (V. 46, 18316-17.)

(Note—Cook's testimony here shows both Miller

and Gardiner, Defts. Wit., were swearing to things

they knew nothing about, but as both of these men,

an especially Gardiner, v.ere drawing |700.00 a montli

and expenses he doubtless was trying to earn his sal-

ary.)

Cook admits there had only been about 15 head of cat-

tle and horses allowed to pasture on the ranch up to the
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time the Statoii cattle were bvonglit there, in October of

1905. (V. 46, 18317.)

(Note.—Clearly slio\vini> there must have been

plenty of grass available for cattle on October 19, 1905

and it was not on account of lack of pasturage these

Staton cattle were fed hay.)

Cook swears only three sacks of bran was fed to the stock

on Section 16, which was fed to the following stock: IV2

sacks to the Statou bulls. (V. 46, 18320.)

The Dobbin's hogs bought at Staton sale, 2 feeds, or about

two sacks, also some of this three sacks was used in feed-

ing the poison. (V. 46, 18321.)

Only about one-half a sack used in trying to get tht*

Callen cattle to eat it. (V. 46, 18322.)

(Note.—Mr. Cook's testimony, as quoted above, is

undoubtedly false, as Mr. E. Jones, Louis Jones and

Mr. Vaughn, complainants' witnesses, all testify to

the Callen stock being fed bran; also to either haul-

ing or seeing it hauled to the ranch—bran in large

quantities.

Vaughn states (page 21691, Vol. 55, he helped feed

the Callen cattle bran and condition powders, and they

ate it ; that when they put it in their mouths they

swallowed it. (Cook swears they would not.)

Also helped Cook feed these cattle hay (page 21688,

Vol. 55). On page 21203, Vol. 54, Jones states as high

as two tons of bran on the ranch at a time.

Louis Jones (page 21250, Vol. 54) swears to seeing

the Callen cattle fed bran; also saw some bran hauled

to the ranch by Donnelly ; also saw bran on the ranch,

a number of sacks.

Unquestionably Cook is swearing falsely to the

amount of bran fed on this ranch—three sacks. What
became of the remainder hauled there at different

times bv Vauiihn and Donnellv? Jones swears to see-
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ing a ton or so loaded at McCallum's store and hauled

to Section 16. A'auglm swears to 10 sacks he hauled
from McCalluiirs to Section 16, still Cook only fed

three sacks to everything on the ranch, hogs, bulls and
experimentallY poisoned stock.

The testimony of Vaughn and Jones could have been

easily disputed by the books of the firm, McCallum &,

Cloutier; if false, as these witnesses tell, where the

bran was bought, and at about what time, and there

is no question but what the testimony of Vaughn and
the Jones brothers is true.

Even Jones, on page 21203, Vol. 54, states that Uic

real calves sold to Montgomery irere also fed bran.)

Cook states eight of the twenty Valiton steers not fit for

beef. (V. 46, 18323.)

(Note.—This is the experimental steers fed on Sec.

16 for beef. The same steers George Moore, defend-

ants' expert beef man, testifies good beef.

These were the experimental steers fed for beef on

Sec. 16 under Gardiner's directions, and notwithstand-

ing the enormous gains, as testified to by Dr. Gardiner,

only 12 of the 20 were fit to kill. Ten head sold for

$37.50 and two for |20.50 each, showing the ones sold

for beef were inferior, and these 12 steers were bought

by a tenant of defendants, ]Mr. Montgomery.)

Cook swears the grain and grass seed came up good (this

is the 80-acre oat field), and before they could get their

ditch from the creek it burned up for want of water. States

their ditch was not completed until July 3rd. (V. 46,

18328.)

(Note.—Mr. Cook is contradicted on every statey

ment made above. Mr. Evan Jones, on page 21204,

Vol. 54, states he irrigated this field in 1905 and had

plenty of water on page 21204, Vol. 54. Jones states

field sown to oats, timothy and clover; they got no
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stand. It came up about one-half an inch and it all

died off. The smoke came down there pretty strong

when it was growinii; it was about one-half an inch

high. They only got about 8 tons of straw from this

eighty acres. It did not get high enough to cut with a

reaper or binder (page 21205, Vol. 54). In 1906 they

sowed it again to timothy and clover ; they got a little

stand; it don't amount to much; was not cut in

1906.

Jones swears he began irrigating this field in June;

that he used tiro difcJics: one of them nti old ditcJi,

and he also used the new ditch in June,- the ditch that

Cook swears was not completed until July 3rd.

The Court will see in ^Ir. Cook's testimony where

he is trying to account for the burning up of the crop

for lack of water. He carefully avoids the mention of

the fact of two ditches leading on to this land ; one an

old one, as testified to by Mr. Jones, and the strange

thing about the old ditch, it never was mentioned un-

til ]Mr. Kelley, defendants' counsel, asked about it,

and he only asked after ]\Ir. Jones swore to irrigating

this land in June, which was prior to the tinu' ^Ir.

Cook swore to any ditch on the land, and only strength-

ened the complainants' witness when he brought out

the fact of the old ditch being on this land. The testi-

mony of ]Mr. Jones and the questions of ]Mr. Kelley,

showing the defendants already had a ditch on the

land prior to the digging of another, clearly shows yiv.

Cook testifying falsely about this grain burning up on

account of their ditch not being completed until July

3rd, so that it could not be irrigated.

In fact, Jones shows the new ditch was being irri-

gated from in June, as well as using water from the

old one on this same land.

Prof. Jones, complainants' witness, page 5014, Vol.

15, and Prof. Elrod's, complainants' witness, page

6578, Vol. 17, testimony shows this field was injured

by the smoke and did not suffer for lack of moist ii re.
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Complainant Vaughn, on paj'-e 21G78,, Vol. 55, of-

fered further proof as to the proper irrij>ation of this

field, but it was not allowed to be introduced by the

Master.

)

Cook states the defendants have recently brouc^ht 200

head of stock from Deer Lod§ce and 27 head from above

Anaconda to the ranch, Section 16. Admits not enough

hay mi Section 16 ranch to winter these stock, and states

they figure it tcill take all the hay on all the Company's

ranches to winter these stock. (V. 46, 18329.)

(Note.—Or all the hay cat on all the 8000 acres to

feed less tlmn 350 stocl^. We have added the Staton

cattle to this 227 head.

A most miserable showing for defendants' stock and

farming operations.

)

I'ook states these cattle (Callen cattle) were lousy, which

dlso Mr. Gardiner, defendants' witness, states. (V. 46,

18343.)

(Note.—Mr. Vaughn, complainants' witness, states

on page 21682, Vol. 55, the Callen cattle were pastured

in the hay meadow (21691, Vol. 55). Vaughn states

there was only one lousy cow m the bunch, and he

looked at them all. States defendants sprayed the cat-

tle. They curry-combed and brushed some of them to

get the old hair off of them. They had not shed ; fed

them bran and condition powders.

Vol. 55, page 21693, states these cattle were put

in box stalls and fed.

Vol. 55, page 21696, lice only on one of these cattle.

Vol. 55, page 21699, Vaughn states these cattle (Cal-

len cattle), in August, 1905, were not healthy, and did

not look good. (About 60 days from the time cattle

were brcmght to Section 16.)

Vol. 55, 21704, Vaughn states the cattle on Section-

16 icere taken better care of than Kohrs or Bielenherg's

thoroughbred cattle, which were worth from fifty to
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seventy-five dollars apiece the minute the calf was
born^ and the Callen cattle were taken better care of

than these.

Vol. 55, page 21707, Vaughn states only one lousy

cow, but they put potcder on all of them; also sprayed
all of them.

These cattle had not shed their last year's hair. Cat-

tle usually shed every spring, but these had not. Maybe
one or two had.

Vol. 55, page 21709, some of these cattle were very

weak when they came there; could scarcely walk.

Vaughn states he examined all of these cattle for lice

;

spread the hair on them, on all of them (V. 55, page

21710), and did this in tJie presence of Mr. Cook. He
had them in box stalls; only one was lousy; did not

see any lice on any of the rest, mid examined them all

over.

Vol. 54, page 21343, D. Callen, complainants' wit-

ness, states these cattle icere not lousy.

This statement of Mr. Vaugh's show liow things

were done on Section 16. They find one cow with lice,

and immediately spray and powder the whole bunch,

whether they need it or not, and then come into Court
omd testify to finding lice, and the drastic measures
they use to get rid of lice on cattle that did not have
them.

Why should these cattle be caught and put singly

in box stalls and fed condition powders and bran in

June if they were simply starved? Is not good, green

grass better feed for poor, thin cattle than any other

feed on earth? It most certainly is. The evidence

of Vaugh shows these cattle were sick, and that was
the cause of their condition of flesh, and not lice and
starvation.

Vaughn shows he was telling the truth in this case

;

shows he did not knou-^ the attorneys in the case. Had
not been on speaking terms with Mr. Quinlan, also had
not talked to any of the interested persons in the case,

and did not know he was to be called in the case until
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served with a subpoena. Has no interest in the case,

one way or the other.

Now, let us look at Cook's interest ; Foreman on

the ranch of defendants, son-in-law of Jesse Miller,

defendants' witness, under whose direction he works;

is interested in Mr, Miller holding his job, for doubt-

less if Miller lost his job Cook would go to.

Cook owns no land in the Valley, and the only thing

he has there is his job, and we believe Mr. Cook was
trying to protect it, even at the expense of the truth.)

PATRICK C. McELLlOTT, Deft.'s Wit.

:

Direct Eanamination.

Resides in Great Falls. Business, a mail carrier. Worked

for the defendants during the year 1905. He attended

three experimental horses for the defendants. (V. 50,

19588.)

This experiment was carried on at the Washoe Smelter.

Worked under the direction of Dr. Gardiner, defendants'

witness. (V. 50, 19599.)

In the morning we would take the bay mare. No. 1, out

of the stall, then turn on the fan for about an hour, then

open the doors. During the time this smoke was being

pumped into the stall the mare was taken out. (V. 50,

19599.)

States that there was a partition between where the

fan was in this stall No. 1 and where the horse was kept

;

also where the hay was kept. This partition was within

about three and one-half feet frcmi the top. (V. 50, 19601.

)

Horse No. 2—the next horse—the food and water was*

placed in the stall, and we took a fork, stirred up the dust

around there and shut the door. THIS WAS JUST THE
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DUST ON THE GROUND. (V. 50, 19602.)

(Note.—No smoke ever turned into this stall No. 2.

Horse No. 3 was used to run up expenses,

)

This pipe which was inserted into the flue was probably

a quarter of a mile from the big" stack, north of the con-

centrator. (V. 50, 19604.)

(Note.—Unquestionably the arsenic in the smoke
would be precipitated in this pipe and none reach the

stall where the horse No. 1 was kept.

)

This pipe was about three and one-half inches in diam-

eter. (Y. 50, 19605.)

There was a slide cut in this pipe about fice feet from

lohere it elided in the stall : if this slide uxis open no snvoke

could enter the stall icith the fanrimning; it would just

draw the atmosphere in. I could not say whether any-

thing was pumped into this pipe except smoke; when T

turned the fan on I went outside. (V. 50, 19607.)

After the smoke had gone out of the stable ice put the

horse hack in and shut the door. After the first experi-

ment was completed they changed it somewhat. (V. 50,

19608.)

They ran the horse in there, but I couldn't see any smoke

in tlie stall, because the slide on the outside^ thM I re-

ferred to before, was open. The atmosphere teas just

pumped in there, that was all. Wr only tried this smoke

experiment ivith one horse. The other horse we took out

of the stall in the morning, grootned her of and gave her

hay and water, hag in one corner wnd uxiter in the other,

and stirred up the floor of the stable; that is. the groiind

flow; raised the dust and closed the door; let it settle for
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probably five minutes^ and then opened the door and put

in the horse; there mas no smoke in this stall at any time.

(V. 50, 19609.)

The onlj' thing that was put into this stall besides hay

and water was when the barn floor would get a little wet

we would go outside and get some of the dust that is around

where I used to exercise them, and throw it in there and

raise the dust. This was just dust from the ground out-

side. (V. 50, 19610.)

The way I made sores with fox-tail and spear grass was

as follows: Dr. Gardiner told me to take these fox-tails

and run them down into the little tear duct in the horses'

nose until toe got one caught and it would raise a fester;

and also to run spear grass down there. (V. 50, 19613.)

After we got a sore nose started in this duct we stuck

some more around the outside. We used to put these in a

couple of times a day. We forced these into the sores with

our finger and thumb; we kept sticking these fox-tails in

for about two weeks. (V. 50, 19614.)

After we quit putting the fox-tail in with our fingers the

nose began to heal. This sore nose business was carried

on under the first experiment. (V. 50, 19615.)

There was no fox-tail in these horses' noses, or evidence

of a sore, when I started sticking fox-tail into them.

H. A. CONYNE, Deft.'s Wit.

:

CrOSS-Examination.

Have handled less hay from the Valley since 1902. We

have had a good many complaints from our customers. Our

customers would tell us that they would not want the Val-
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ley hay^ and asked for hay from outside points. (V. 30,

11830.)

They objected to it on account of the smoke, or the talk

about the smoke. (V. 30, 11831.)

Timothy hay at this time sells for |20 a ton retail. (V.

30, 11856.)

(Note.—Still best price for Valley hay from |6 to

|12 a ton.)

The scarcity of the hay is caused by buyers from the

Pacific Coast, who have bought all of the hay in the Bitter

Root Valley and southeast of Bozcman. Gary Bros, of

Bozeman notified lis they were shipping to the Pacific

CoaM. (V. 30, 11857.)

(Note.—This clearly shows the farmers of Deer

Lodge Valley have markets outside of Anaconda for

their hay.)

The vegetables that ice purchased from tJie Valley are

principally groirn under ground, such as potatoes, beets

and carrots. (V. 30, 11890.)

Staton used to sell us large quantities of cabbage, but has

not offered much for the last two or three years, (V. 30,

11892.)

Only bought |4,022 tvorth of oafs from the Valley sinco

the smoke. (V. 30, 11893.)

Hatve bought less tlmu |1,000 worth of wheat a year since

1902 from tlie Valley.

Bought only $6,238.95 ivorth of hay from the Valley in

four years. (V. 30, 11894.)

Walter Staton's ranch alone can produce more hay than

we have bought from the entire Valley. Have paid |4,810
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for vegetables, green stuff, cabbage, etc., from the Valley

in the past four years. Have paid out more for potatoes

than for hay, oats, wheat, etc., combined. (V. 30, 18894.)

(Note.—A crop potatoes resistant to smelter fume.)

In 1903, the year that the smelter was closed, was the

only year we exported potatoes from the Valley. (V. 30,

11896.)

Refused to buy hay of ^taton. (V. 30, 11905.)

Lindsey and Mitchell bought outside hay of us to feed.

Shippers demand outside hay to feed to beef cattle they

are shipping. We sell Montgomery outside Imy to feed to

the cattle he ships. (V. 30, 11906.)

( Note.—Mr. Montgomery owns a slaughtering plant

near Anaconda, and ships large numbers of cattle to

Eastern and Western markets, besides slaughtering for

Anaconda. Here we see a man who, unquestionably,

knows the conditions that exist in the Deer Lodge

Valley, and refuses to feed, even for a day or two,

cattle that are going to be shipped on this poisoned

hay.

Mr. Conyne's testimony shows on page 11893, Vol.

30, that his purchases from the Deer Lodge Valley of

every class of products does not average |40 a year

to the farmers situated in the Smoke Zone.)

Eave refused hay of Joh^i Quinlan. (V. 30, 11910.)

Hawe bought wo hay of Norton since the 1903 crop. Has

offered us hay, but refused it. (V. 30, 11915.)

The cheapest we have bought outside hay in the last four

years, |10 to |11 for wild hay, |12.50 to |13.50 for timothy.

The last we bought from Bozeman cost us |17.80 f. o. b.

Anaconda. (V. 30, 11935.)

Admits Scott Peck's ranch, or Staton's ranch, cuts as
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much hay (in value) as all the stuff we buy from the en-

tire Valley. (V. 30, 11936.)

Have shipped in about 35 cars in 1906, or about 490 tons

;

about the same in 1905. ( V. 30, 11938.

)

Have handled more bran since the Washoe Smelter was

built; there is more milk men. (V. 30, 11940.)

Admits telling Staton m Amwondu, in the fall of 1903,

that he would not give $2 a ton for Valley hay. (V. 30,

11952.)

Ihave stated that if tee handled Valley h<ay it would in-

jure our trade. (V. 31, 11972.)

Admits Staton offered him his hay at their own price.

He did not take it because lie did not have any market for

it. (V. 31, 11973.)

Sell to nearly all the stores in town—produce and mer-

chandise. (V. 31, 11979.)

(Note.—Notwithstanding this fact that there was
no market for Staton's hay, Mr, Conyne's testimony

shows that he shipped hundreds of tons of hay into

Anaconda from outside points at this time.

Becord shows (for the conenience of the Court) that

McCallum & Cloutier bought 538 tons of hay and 40

tons of straw, approximately, from the Valley from
1902 to 1906. Boiled down, for the convenience of the

Court, the testimony of Conyne shows that they bought

193 tons of outside hay in 1901 ; states they bought

490 tons of outside hay in 1905; and the testimony

shows that they bought 187 tons of outside hay in the

two and a half months given in 1906, or more outside

hay in two and one-half months after smoke damage
than they did in a year before the smoke damage.. The
following is taken from the record :

The record shows that the returns of 13 members ot

the Farmers' Association who have reports of each

year's grain crop (and they are the only ones who
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have taken account for the four years) sliow the fol-

lowing result

:

In 1903 21178 bushels.

In 1906 10389 bushels.

Showing a decrease of 9,211 bushels in the four

years. A decrease of 50 per cent.

Note a complete list of all purchases of McCallum &
Cloutier Mercantile Co. as given by Mr. Conyne is in

table form. In answer to defendants' Brief will show

a steady decrease in the purchase of Valley produce,

excepting potatoes.

)

FRANK HENAULT, Deft.'s Wit.

:

Direct Examination.

Witness states he is employed by the A. C. M. Co. and

leases their ranch east of the City of Anaconda, known as

the old French Crossing Ranch.

The alfalfa I sowed last year, there is not much of it left

there now in that new place. (V. 20, 7733.)

There is six hundred acres on the ranch on which I live.

The A. C. M. Co. owns it. There is close to 40 acres of hay

land; the rest of the ranch is hills and pasture. There

are 300 acres of pasture. I raised 35 tons of hay in 1903

;

some alfalfa, some timothy and clover, and some wild hay.

There was some less timothy in 1904 than in 1903. There

was 16 head of cattle on this ranch in 1903. V. 20, 7748.

)

(Note.—Here is 600 acres of land used for 16 head

of cattle and a few horses.)

For the first few years that I had this ranch / paid |10

a year for it.. (V. 20, 7753.)

After this smoke trouble began in the Valleij the Com-

pany raised the rent to |125 a year. (Y. 20. 7756.)
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(Note.—This was doubtless done so the witness

could testify in the case and try to establish an in-

creased value to land since the smoke.

)

Oannot remember what he paid in rent two years ago

for this ranch. (V. 20, 7757.)

(Note.—This is a very queer thing. He cannot re-

member what he was paying Uvo years ago for a farm
in rent.)

This year, 1906, 1 am paying |150 a year. (V. 20, 7757.

)

I am under salary from the Company at the present time.

Ml/ being under salary {from the Defendants' Company.)

I probably pay more rent for the Compam/s 600 acres than

if I was not. I don't think that I could get it any cheaper

if I was not under salary, hut if I lixus not I would not be

there. (V. 20, 7760.)

( Note.—The above shows that this man Renault is

not renting this land to make a profit, but to hold his

job.)

Took one and one-half tons of hay to the head in the win-

ter of 1903. (V. 20, 7766.)

The rental of the Hensley ranch for .f150 is not a reason-

able price; too cheap. (V. 20, 7771.)

( Note.—This witness has lived in the Valley twenty

years and over, and don't know the condition of any

of the other ranches within three or four miles of his

own. ( See pages 7769 and 7770, Vol. 20.

)

Renault's hay cost him |6 a ton standing on the ground.

(V. 20,7780.)

(Note.—That is including care to grow and rent,

cut about 35 tons, and pay |150 rent. The remainder

of cost for irrigation and care. It cost |2.50 a ton to

cut it and stack it, so his hav cost him about |8 or
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|8.50 a ton on the raneli, so any one can see that this

ranch is valueless. It also only supports about 30 head

of stock, and they take all the hay produce on the

ranch, and they have to buy hay from other randies as

well; also note that these stock are not kept exclu-

sively on this ranch, but run on the ranj>e as well.)

I have one of the horses on my ranch that had a sore nose

in 1902 that did not shed until this spring. (V. 20, 7793.)

(Note.—Spring of 1906.)

I feed more hay than I used to. I have only examined

the stock on one ranch. My own. (V. 20, 7796.

)

(Note.—This shows that this man knows nothing

of the conditions existing in the Valley, outside of his

own place, and his testimony shows that he could not

make a living on this ranch he is now on. His hay

cost him about |8 per ton; feeds it all to the stock.

His only income would be the increase from the cows

and mares. Now, let us see what his increase is (page

7765, Vol. 20) : Had 16 head of cattle all told, say all

cows, and give him a 90 per cent, increase in calves,

or 14 calves. Value these calves at |10. We have for

increase in cattle |140. Now, take the greatest num-

ber of colts he has raised in any year, five head, at

|40 a head, or |200 on his horses, and we have a total

gross income from the ranch of |340. Fed 40 tons of

hay at cost of |8 per ton (this cost for the hay in-

cludes rent of ranch, cutting and stacking and care),

and we have a cost of |320 for actual feed, leaving a

profit of |20 a year. If we include the cost of caring

for this stock allow anything for interest in the money

invested, or allow anything for natural deaths, ^fr.

Renault is working for nothing and hoarding himself.

This witness, by his testimony above, has substantiated

the evidence of the complainants' witnesses. Here is

600 acres of land which does not produce enough feed

to feed about 30 head of stock, has to huy hay from

others, and in this summary of the increase of stock
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we have allowed him the fiiU normal increase, 90 per

cent., and further note, this man says he ivould not be

there if he was not working for the Company.)

Q. Do Tou feed about the same amount of hay you did?

A. I feed a little more hay. (Y. 20, 7797.)

Henault's brother quit his ranch (Frank Renault's) on

Lost Creek and moved to town after the big stack icus built.

He said there was no money in ranching. (V. 20, 7797.)

Sold his stock, as smoked stock (the cattle). (V. 20,

7798.)

He never exa/mined the vegetation on his Lost Creek

Ranch, while groicing, miy yeajr. Never looked for spots

o-n his grain or luiy. Never looked for spots on his grain

or hay. Never noticed any in 1902. (V. 20, 7799.)

( Note.—Clearlj' this witness' testimony is valueless

as to the conditions of the vegetation, as the above

clearly shows. Could not even see anything in 1902,

when the Company admitted damage and paid for it.

Paid this witness that year as well as others.)

In 1904, the last year his brother was on his Lost Creek

ranch, his heiy crop was less than formerly. Can't tell how

much hay his ranch used to cut prior to 1902.

much hay his ranch used to cut prior to 1902. (V. 20,

7801.)

I keep one milch cow. Don't make his own butter;

raises no vegetables for his own use; buys in Anaconda.

(V. 20, 78n.)

(Note.—Mr. Henault can give the production of hia

Lost Creek ranch in 1904, but can't give any informa-

tion in the last two years. Has no memory. Messrs.

Blaine and Orm, defendants' witnesses, were on the

stand in this case. Thev had the Henault ranch in
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1905. They were asked about the (luality of the hay,

but did not go into the yield.

Pat Sweeney, defendants' witness, i)a.ue 831 (>, Vol.

21, speaking of the Bernard place and French Cross-

ing ranches, the smoke not had on the cast side of the

YaUey, and states the times it is had there it comes

from Butte City, over twenty miles away, and states

these ranches are as clear from Anai-onda smoke as

any ranches he knows of, and doubtless Mr. Henault

knows the same facts, as he rents his ranch in the

smoke belt on Lost Creek ; keeps no stock there and
keeps all of his stock on the east side.

Mr. Sweeney, defendants' witness, confirms the wit-

nesses for complainant, that the smoke does little or

no injury in the vicinity of these ranches.

)

Admits the crops on his Lost Creek ranch are getting

less, but the testimony of Blain & Orm, defendants' wit-

nesses, show" only 45 tons cut on this ranch in 1905, while

on page 7803, Vol. 20, Henault shows there was over 80

tons of timothy and red top (while the crop cut by Blaine

& Orm was principally alfalfa), cut in 1903, a decrease of

almost one-half in the hay on the ranch of one of the Star

Witnesses for defendants. (V. 20, 7801.)

Henault shows he has paid no attenti<!n what(>ver to his

Lost Creek ranch ; knows nothing about the condition of

the vegetation ; the yield, in fact, complete ignorance—lack

of memory. (V. 20, 7799-7805.)

THOMAS PARKER, Deft.'s Wit.

:

Direct Examin<ition.

He lives about five miles west of Anaconda, on Warm

Springs Creek. Has been ranching there and on Mill Creek

about twenty-two years. Has been acquainted with ranch

that he now lives on for about twenty years. ( V. 21, 8153.

)
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States he has about 200 avrr^ of hind and cuts about

60 acres of hay; this was in i:»Ol, and had about 90 or

95 tons of hay, timothy and clover. (V. 21, 8154.)

Thinks he cut about a ton and a half to the acre; thinks

that about two tons to the acre would be the average for

that kind of hay, timothy and clover. (V. 21, 8155.)

Sold his hay in Anaconda that year for |15 a ton, loose

hay. (V. 21,8156.)

States he had in about 18 acres of oats, and cut it for

oat hay. (V. 21, 8157.)

Had in a few potatoes and some cabbage. (V. 21, 8158.)

Owns about 14 head of horses and 5 head of cows ; they

range on the north side of Warm Springs Creek, and did

fairly well. (V. 21, 8159.)

(Note.—Mr. Beninger and other Company witnesses

claim when the smoke came up Warm Springs Creek,

west of Anaconda, it usually goes along the south side

over the foothills.)

Q. Now, after the oat hay was cut, did a second growth

come up?

A. Yes, sir.

Q. Did you notice anytlvlng the matter imth that at any

time?

A. Yes, the sutol'c came mve day and I noticed the ne.vi

day that the leaves that icere on the oats were white. (V.

21, 8163.

)

Q. You noticed the leaves on the oats were white?

A. Yes, sir.

i}. And yoa noticed the smoke from Anaconda the i>re-

vious dmj?

A. / had noticed the smoke, yes.
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Cross-Examinatioi}

.

The time he noticed the smoke on his second crop of oats

was in August, 1905. (V. 21, 8169.)

Q. That is the only time that you noticed it last year?

A. That is the only time that I noticed it affecting the

hay or oats.

Q. That is the only time you noticed it settling do^vn

on the oats there, was it?

A. Well, I had noticed it these times settling down on

the crop, but it appears to be times when the grass was dry

and I can't belieye the smoke will effect it when it is dry

like it will when it is wet. The time it affected these oats

it was Ayet ; it had rained and I noticed the leaves icerc all

hurnt white, just like you rub chalk oyer them.

Q. Do you haye yery much smoke during the crop sea-

son; the growing season of the crop?

A. No, we don't haye no siiioke tlien.

Q. Mlicn this smoke comes up there, wJiich way do€s it

go?

A. It generally goes to the south of me, and along the

hills, and comes right aver my ranch; ii misses my ranch

tcheti it does come up and goes to the south.

(Note.—It is not yery often that he has strong

smoke, or much smoke settle on his place, and that

is true eyer since he has liyed up there.

)

States that he has very little smoke daring the summer

season. States that he cannot see all oyer the Valley from

his place; can see partly oyer the Vallej-, but can see the

stack and see which way it was going; it goes right down

the Valley mostly; the preyailing winds take it that way.
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(Note.—Again one of the defendants' witnesses is

disputed, and that is Mr. Strange, who, in filing his

report, tried to show the Court that the prevailing

winds was not down the Valley.)

Q. And would you ever notice the smoke conditions,

iiSij at the Levengood ranch? Were they any different from

your place since you have been up there?

A. The Levengood ranch is a different kind from mine,

and I have never been on the ranch since I have been up

there. Not to go right on it, but from the road it looks

dai'k at times, and at other times it looks green. I don't

know what the cause of it is, whether it is not properly

cared for or not.

Q. Have you noticed smoke on the Levengot)d place

when you did not see it on your place?

A. Yes, sir. THEY HAVE SMOKE THERE FIFTY

DAYS WHEN IT IS NOT ON MY PLAC^E ONE.

Claims Mr. Levengood's place is only about a mile from

his place. (V. 21, 8171.)

(Note.—Levengood's place is east of his place, to-

wards the smelter.

That Prof. Elrod, complainants' witness, also

pointed out brown leaves on the clover, and thought

they were smoked.

Here, again, one of their witnesses has exploded the

fact that light frost (even frost that would injure the

blossoms on apple trees and spot the clover, would do

any harm to fruit or vegetation, even in the month of

June), as the witness claims that he had a fair aver-

age crop of apples and a good yield of timothy and

clover, and the Court will notice by the records that

nearly every witness for the defendants, when cornered

up, as to different injuries, such as spotting of fruit

grass and grain, have always cloaked themselves witli

the word "frost," and the word without a doubt has
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been impregnated into these records by the defendants'

witnesses and connsel at least ten thousand times as

a defense to the smoke injury.

)

Witness states that he was not a member of tlie Farmers'

Association ; that he did not have an occasion to be a mem-

ber. States that one Sunday morniuja; before he testified

Jesse Miller and Dave Reese came up with a two-seated

rig and took Mr. Benninger and himself down to the Cook

ranch (meaning the Company's ranch on Section 16).

(Note.—Here Mr. Parker disputes Mr. Beuiuger,

as he says Reese came up, and Beninger says the dri-

ver from Reese's barn ; says that he did not know his

name.)

States that all he know^ about these cattle hcwp tJie 8ta^

ton cattle '/esse Miller told him so: it urns raininff and ire

didm.'t get otit of the huggy. (V. 21, 8176.)

(Note.—Benninger swears that he mad ea minute

examination of the Staton cattle, of the feed racks and

mangers ; the hay that was in the manger unquestion-

ably. Mr, Benninger, when he testified, was testifying

falsely. Here is a case of two other Company wit-

nesses getting their wires crossed. It is unquestion-

ably Mr. Benninger who is mistaken.

Again disputing Benninger, the Company's wit-

ness. )

W. W. HARPER, Deft's Wit.

:

Defendants' quote W. W. Harper's ranch three miles

west of Anaconda, on Warm Springs Creek. (V. 21, 8201.

)

Is not a farmer, but a politician. (Y. 21, 8201.)

Is in the ice business in the City of Anaconda for eight

years.. (V. 21, 8201.)
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Only keeps stock horses to work in his ice business. (V.

21, 8211.)

Only 12 or 15 acres of tillable land on the Senator's en-

tire ranch. (V. 21, 8211.)

Has never farmed his ranch ; always rented it. Ranch

used for dairy purposes. (V. 21, 8213.)

This tillable land only raised oats that mere cut for hay.

(V. 21, 8214.)

Has his ice ponds on this ranch. (Y. 21, 8215.)

(Note.—The Court will here again see one of the

defendants' farmer witnesses is not a farmer at all, but

only has a small place of tioelve or fifteen Oicres of

tillable land, which he personally has never farmed,

and the Senator who has been engaged in politics and
the ice business for eight years shows he know^s nothing

about the stock and farm conditions of the Valley for

the last eight years.

The Court will see by the testimony of all defend-

ants' farmer witnesses that only tiro of the entire lot,

Bowman and Parker, conduct their farms as a farm-

ing and stock raising proposition.

DuBey hauls wood; Peter Benninger hauls wood;
Wm. Benninger, dairy man; Hengell runs a lodging

house; Jorgenson sells cream in Anaconda.

Every one of defendants' farmer witnesses has to

have some other business outside of their farming and
stock raising to live, while on the other hand the com-

plainants' farmer witnesses are actual farmers and
stock 7'aisers.

Harper's direct examination only shows he has

bought some hay at interx^als from the Valley east of

Anaconda. It develops in cross-examination that the

hay he bought of Vincent in the Valley iras the 1901

crop, or the year before the Washoe Smelter n-orJxS

began to operate. (V. 21, 8221.)

Shows in connection with his feeding oats that he
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always feeds five quarts to a feed, and sometimes
heavier.

Or about 20 pounds of oats per day to the horse;

practically sustains his horses on oats.)

Always stables his horses. (V. 21, 8222.)

Admits he quit feeding Valley hay from John Staffan-

son ; only fed tivo louds from this ranch after the smoke,

while prior to the smoke period (Vol. 21, 8202) had bought

his hay from this ranch exclusively since 1898. (V. 21,

8225.)

(Note.—John Staffanson (Vol. 53, 21116) swears

Harper only bought one load ; refused to buy any more

;

Harper said it was too smoky (Vol. 53, 21147), and

that he would not feed any more Valley hay, and on

page 8203, Vol. 21, Harper states the hay he bought of

Staffanson gave good satisfaction.

Can any one believe this last statement in the face

of the preceding facts, that he had been buying hay

from this Vincent ranch (purchased by John Staffan-

son from Vincent, and now known as the John Staf-

fanson ranch) since 1898, over four years, and the first

load he purchased and fed from this ranch, cut after

the operation of the Washoe Smelter, he quit and re-

fused any more of it.

Does the Court believe if this hay was, as stated by

the Senator, ^^all right/' he would have not bought

more of it, considering the fact that for fmir ycarf<

prior to that time he had been feeding hay exclusively

from this ranch?

The next load we hear of him buying from the Val-

ley was in the fall of 1904 from Staton. He states

the hay looked good, hut the horses did not do as well

on it as they did on the other hay. By the other hay

here it must be outside hay, or hay cut in 1903, the

year the smelter did not operate continuously. One

load from Staton was enough. (V. 21, 8205.)

Harper shows, after feeding about 3,000 pounds of
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the Staton his horses were failing, not doing well.

Then Ave see he fed Bitter Root hay for a long time,

and only in the late fall of 1905 did he again buy Val-
ley hay, or bought of Benninger from the Staton ranch
(V. 21, 8206), only took three loads of the four bought
at |10 a ton, and states he took hay all winter, or

tliree loads.
)

States he had no trouble with this hay, but on page 22729,

Vol. 57, the Senator admits to one of his horses dying, and

being hauled to the city dump. (V. 21, 8205.)

(Note.—Dr. Davidson, complainants' witness (Vol.

56, 22229), who was expressly sent to the Deer Lodge
Valley by the Government of the United States, on

page 22236, Vol, 56, the post-mortem lesions of this

horse, and on page 22247, Vol. 56, states in his opin-

ion the animals of the Valley are suffering from arsen-

ical poisoning.

The Court will notice the significance of this death

of Senator Harper's horses; no trouble up to 1906;

had only fed two loads of hay cut under smoke condi-

tions (excluding the 1903 crop) up to the winter and

spring of 1905-1906 ; then he fed Valley hay for some

months—result, lost one of his horses by arsenical

poisoning, and tchat speaJxS more plainh/ of the dam-

age condition, of the Valley hay hour/ht hy the Senator

is the price, .flO o. ton delirered. Jirst .f8 a ton le.^s

thrill hay vest of Anaconda sold for at this same time.

See Parker's testimony.)

Admits he refused to buy hay of Staton. (V. 21, 8225.)

(Note.—Mr. Harper's testimony fails to show he

knows anything about the general farm and stock con-

ditions of the Valley, and in no manner refutes the con-

tentions of the complainants in this case, but confinns

them on many points; shows the unsaleability of the

Valley hay, and if sold at all at greatly reduced prices.

We A^ash to call the Court's attention to one of iho

specific statements of the Senator on page 8229, Vol.
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21 : "Well^ I did; 1 didn't want to tangle up in any
lawsuit^ and never do like it."

The Senator iu the above answer conveys to the

Court that it is witli great regret that he is compelled
to appear in this case, as he did not want to become
involved in the troubles of the farmers and the Com-
pany, but it only takes the testimony of \V, J. Bennin-
ger, defendants' witness, to tear this assumed robe of

reluctance aside.

Benninger, defendants' witness, admits on page
8127, Vol. 21, that the Senator, Mr. Harper, was in the

Montana Hotel in the room with Mr. Benninger when
he was being questioned, and an affidavit prepared in

this case, to which affidavit Benninger afterw^ards sub-

scribed and swore to. This, unquestionably, shows the

Senator was an active partisan in favor of the defend-

ants long before this suit came to trial, and was in

the confidence of the defense to such an extent as to be

admitted into the "Holy of Holies," the place where
the affidavit mill was grinding out statements for the

defendants which never saw the light of day in any
court.

Does the Court believe, if the Senator was not ivork-

ing directly in the interest of the defendants and as-

sisting them in every way possible, he would have been

allowed to hear sicorn affidavits months in advance of

the trial of this case?

It was only necessary for Benninger, defendants'

witness, to appear to completely denude the Senator of

his robe of indifference and expose him as an active

worker for defendants.

)

A. M. DAY, Deft's Wit.

:

Direct Examination.

Lives about three miles west of Anaconda, in Gray's

gulch, on Warm Springs Creek. (V. 23, 8947.)

Has been farming there since 1894; owns 160 acres of
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land. States it is hard to estimate about how much ground

is tilled on his ranch. (V. 23, 8948.)

Thinks that he has about three-quarters of an acre of

natural hay, rest timothy. Most hay ever cut on the ranch

was last year, 73 tons, the last two years. ( V. 23, 8849.

)

Wa^ hurt by the smoke in 1892.

The Company paid me |364 damage on stock in 1902. No

damage on the crop. Lost no calves in 1902. ( V. 23, 8950.

)

/ do not raise a great deal of vegetables^ outside of my

greenlwuse stuff. I make a specialty of lettuce grown un-

der glass. (V. 23, 8965.)

Brought steers from Rock Creek on December 10th.

Fed them until May 15th. Sold to Montgomery. (V. 23,

8969.)

(Note.—These steers were not pastured in the Val-

ley, but fed Yallaye hay.

Another of defendants' witnesses tells of the good

success he had feeding steers on Deer Lodge Valley

hay, and this ranch of Mr. Day's is admitted by the

farmers to be very slightly injured, and it lies west

of Anaconda.

But what do we find that he sells these steers for?

He sells eight of them on an average of |36.30 per

head, and one for |31.90. These steers weighed only

six hundred pounds dressed, not the size of an ordi-

nary cow.

In fact, Mr. Day did no better with his steers than

the Company experimental steers on Section Sixteen,

and as Mr. Day never fed any steers in the Valley

prior to this time, it looked very much as though he

were trying to assist the defendants in manufacturing
feeding evidence.

Outside steers, fed in the Big Hole, Nevada Valley

and other points, fetched at this time on an average

of |54 per head.

)
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When the smoke comes up the canyon (Warm Springs)

it comes up about 9 or 10 o'clock in the morning. At about

10 or 11 o'clock we nearly always have a west wind. It

will go as far as Stuckey's place or just past Levengood's,

and then it will drift back, and in drifting back, if the wind

is more to a northeasterly direction, which swings it out

to my place coming back, but as a general thing the wind

will nearly always raise there hcticcen eleven and twelve

o'clock. Very seldom it ever fails unless it is an extra big

storm from the east. (V. 23, 8976.

)

The hay on the Levengood place icas cut early in 1905,

earlier than it luis been cut for years. (V. 23, 8978.)

(Note.—This does away with Freeman's criticisms

of Levengood's hay, on page 853, Vol. 22, that he

bought for |5 a ton and accounted for the burnt and
bleached condition to being cut late.

Mr. Day describes the smoke condition the same as

Parker, as hardly ever reaching Sturkey's place. Vol.

21, 8171-2, Parker's testimony.)

Levengood's hay was cut before Stuckey's hay. (V. 23,

8979.)

(Note.—Still Stuckey's hay sold for almost three

times as much as Levengood's. Shows one man was

damaged by smelter smoke ; the other not so severely.

)

We got more smoke from the old works and did my vege-

tables more harm than the new works has ever done. (V.

23,8981.)

Q. Did the smoke from the old works go up Warm

Springs a good deal?

A. I got it more there than I ever have had the smoke

from the new works.
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Cross-Exam iiwtiofi,.

Smoke from the old works done more damage on my
place than from the new ( Washoe Smelter ) . (V. 23, 8983.

)

(Note.—Bj old works is meant the old works at

the City of Anaconda, now torn down.)

The smoke from the old works, the prevailhig direction

wa^ up Warm Springs Creek, almost west. (V. 23, 8989.)

(Note.—TJiis confirms complahiants" witness, icho

states the smoke from the old icorks seldom came down
tlw Deer Lodge Valley.)

The smoke from the Washoe works generally drifts to

the north and east. (V. 23, 8986.)

(Note.—Into the Deer Lodge Valley.)

I have not had as much smoke this spring as usual. The

smoke that comes up Sheep Gulch is stronger than the

smoke that comes the other way. I hardly notice it on the

south, side of the ranch (smoke on the south side same as

Parker and Benninger testified to) . ( V. 23, 8986.

)

(Note.—Here this witness, who only has a small

place, tells of smoke being worse on some parts of his

ranch than others.)

I have had less smoke on my place this year than I ever

had. (V. 23,8987.)

(Note.—This answer applies to both the old works

smoke and the new works' smoke.)

The smoke frequently goes up as far a^s Levengood's, and

the wind blows it hack, and then it docs not reach my pl<icc

at all. (V. 23, 8988.)

(Note.—Again the same as Thomas Parker's testi-

mony, page 8171, Vol. 21.

)



—2037—

Day on these two pages describes the effect of smoke on

vegetation. Most of my tender garden stuff J note grow

under the gims. (V. 23, 8994.)

(Note.—This statement shows he is compelled to

change his methods of gardening since 1902.)

Keeps his stock cattle and hoi^ses on Rock Creek. (V.

23,8999.)

(Note.—Rock Creek 20 miles west of his ranch.)

I only keep mi my home pldce wluit stock I work or milk

or h(W€ there for temporary purposes. (V. 23, 8999.)

(Note.—Still no damage to crops or st(K-k on his

ranch.

)

Smoke does not affect riittabagas and beets as much as

it does lettuce, cahhage and stuff of that kind. (V. 23,

9002.)

Stuffs that grow under ground the top could he injured

a little and still make a fair crop.

{Note.—Defendants' witness, in the above state-

ment, show why the farmer's principal salable crop at

the present time is potatoes. See McCallum & C. Mer-

Co.'s purchase of potatoes.)

Lost no cattle in 1902. (V. 23, 9020.)

Lost two mares and one colt. (V. 23, 902G.

)

The hay was no good I cat in 1902. (V. 23, 9024.)

(Note.—Since 1902 Day has kept his stock out of

the Valley ; also note he lost no cattle in 1902 and only

two mares and one colt in July or June of 1903. While

running on the pasture did not lose any stock, while

it was the worst in the Valley in 1902.

)

The horses that died in 1903 had sore noses. (V. 23,

9031.)
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Had fits; was in good flesh when she died. (V. 23, 9035.)

Never saw the sore nose anywhere but in the Deer Lodge

Valley. (V. 23, 9034.)

Fed about a ton of hay to the head of stock in 1901. (V.

23,9070.)

Don't begin to feed cattle on Rock Creek until February

or March, and feed to about the 15th of April. (See his

testimony, page 8969, Vol. 23, feeds stock in Deer Lodge

Valley to May 15th.) (V. 23, 9077.)

AVinter stock cattle in Rock Creek on one-fourth of a

ton to the head on an average. (V. 23, 9080.)

(Note.—Compare with Deer Lodge Valley.)

Day's claim for damages only shows that he had six head

of cattle damaged, and that was all he put in a claim for,

although the Compdny took a release on all tlie cattle he

had.. (V. 23, 9098.)

(Note.—Showing by taking release on undamaged
stock the defendant, even in 1902 and 1903, was afraid

of future damage to the stock of the Deer Lodge Val-

ley.)

Re-Direct Exa mination.

Q. You spoke about having no sickness on your cattle

prior to the smoke period, the short stacks. Prior to that

time did you ever have an animal die there from any

cause?

A. Yes, sir, I had some die of old age. (V. 23, 9110.)

No trouble with any insects on crops except cut worms.

(V. 23, 9112.)
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Re-Cross Examination.

I made A P^AIR PROFIT ON MY STOCK PRIOR TO

1902. (V. 23, 9113.)

( Note.—And he kept them in the Deei- Lodge Val-

ley.)

ABSTRACT OF TESTIMONY OF CHAS. DUBEY.

(Defendants' Witness.)

Defendants quote Chas. DuBey, and state his ranch ad-

joins Staton's, Furst's and Bigrass', and has lived there a

great number of years, and if DuBey is not damaged it is

necessarily true that Staton, Furst and Bigrass are not

damaged, and that DuBey states no damage has occurred

to his place since the operation of the new stack.

The testimony of Mr. DuBey shows he has a small

ranch; only cultivates about 15 acres, mostly potatoes;

raises no hay. (V. 24, 9352.)

DuBey's land consists of a few acres of his 120, which

he calls potato land. Has no natural hay land; raises po-

tatoes, turnips and ruttabagas. (V. 24, 9314.)

(Note.—Mr. DuBey only produces root crops, and

no claim is made to the injury of the (juality or the

poisoning of any root crops by the smelter, only that

the yield is diminished, and by the stunting of the tops

of this vegetation causes the roots or tubers to be small-

er than under normal conditions.

)

Raised about ten acres in 1903. ( V. 24, 9314.

)

DuBey states he fed hay from Staton's ranch of the 1902

crop (which crop was paid for as a total damage by the

defendants) ; states this hay was baled in the winter of
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1902-1903. Was rotten and mouldy, and still this witness

swears his stock did well on it. (V. 24, 9317.)

( Note.—This testimony of Mr. DuBey's is surely the

limit; stock fed on hay of this class, even if not pois-

oned, will not do well in any country.)

In 1904 had eight or nine acres of crop. Has raised no

cabbage since 1903. (V. 24, 9318.)

(Note.—Confined his crops since the new stavl:

started strictly to root crops.

)

Claims to have got about 60 to 65 sacks of potatoes to

th eacre in 1904. (Y. 24, 9314.)

(Note.—A crop at least one-third below normal, as

shown by the testimony of all the farmers on the stand

—Staton, Bohn and others.)

Bred one mare; got one colt in the spring of 1904. But

the colt died in 1905. (V. 24, 9319.)

Colt got out of the corral and went up into Walter Sta-

ton's field. Neglected to go after it for a week or ten days

;

colt had left Staton's ranch and the next day heard it was

dead on Willow Creek above Bigrass'. (V. 24, 9320.)

(Note.—This above statement shows Mr. DuBey
kept his colt in a corral; did not pasture it, and it only

took about ten days for it to die when allowed to

graze.

This statement of defendants' witness substantiates

Staton's testimony in regard to conditions on Staton's

ranch, as Staton states he cannot pasture stock; has

to keep them in bams and corrals, as Mr. DuBey's
testimony shows he was doing the same with his colt,

hut when the colt did get out and pasture it died.

)
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DuBey shows his horses pasture very little on his pas-

ture, as it is small and is soon eateu oft"; feed hay and

gvR'm. (¥.24, 9322.)

DuBey claims he houjulil a stack of hay of a man named

West in 1902-1903, mostly alfalfa, grown on Walter Sta-

ton's ranch ; also from the Ford ranch or Section 16 ; also

from the Lankin Ranch. (Y. 24, 9323.)

(Note.—Still feeding hay of the 1902 crop and stock
doing well, according to Mr. DuBey.)

Crop of 1905 was good; satistied withit. (V. 24, 9327.;.

(Note,—Let us see how easily Mr. DuBey is satis-

fied: First (page 8327, V^ol. 24) sowed some grain

and alfalfa. "/ let the stot-k eat the grain off. and I

did not cut it" (eight or nine acres).

I never raised alfalfa before ( 1905 ) . (V. 24, 9327.

)

(Note.—And he did not raise it this year, as he

states (page 9327, Vol. 24) he )nailc a failure of it.

Sotved it again in 190G. "I wanted to raise some oats,

and started the alfalfa. But I did not do it. Made a

failure.'^ Still Mr. DuBey was salixfied with his crop.)

Had nine and one-half acres of ruttabagas, potatoes and

beets in 1905. That is all. (V. 24, 9328.)

(Note.—Did not raise a thing that grew above the

ground that was for market.

)

Shows that in the fall, in September, had to i)ut up his

stock and feed them hay. (V. 24, 9331.)

Claims he bought hay that had laid in the rain for three

or four days, cut on the E. J. Evans Ranch in 1904 ; fed

It to his stock; stock did well. (V. 24, 9332.)

(Note.—Mr. DuBey is the only man who makes a

practice of buying damaged hay to feed to his stock,
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and the strange thing about it is that his stock in-

variably does well on this damaged hay.

)

DuBey states the range is better in 1906 thau for seven

or eight years. (V. 24, 9335.)

(Note.—All the testimony shows there is stock on

this range. Willow & Mill Creek ranges, at this time

(1906)—Mitchell, Allen, Staton, Evans and others;

nothing to eat the grass thut does grow.)

DuBey states his crop looks good in 1906 ( note the time

of his testifying, June 20th ) , but is backward on account

of the cold season.

(Note.—Here we have decidedly contradictory

statements. Kange or grass better than in seven or

eight years, still crops backward on account of the

eold; still the grass best in years. We submit to the

Court this is a very weak excuse, for if the grass grows

good crops also must grow at the same ratio if undam-

aged.)

Alfalfa looks good this spring ; sowed it again. ( V. 24,

9336.)

(Note.—But here is the third year for Mr. DuBey's

alfalfa and no crop yet, and on sur-rebuttal we hear

nothing about the crops of Mr. DuBey in 1906.

)

Admits Statou's stock running on range in summer and

fall of 1905 looked very bad. Some of the Furst stock thin

;

some looked pretty fair. (V. 24, 9338.)

(Note.—The testimony shows Mr. Furst's stock

mostly dairi/ eoirs.)

DuBey admits Staton and Furst (by their fencing) con-

trol the range. (V. 24, 9340.)

(Note.—The above statement of DuBey's shows that
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Staton and Furst stork should do bottor since 1002
than formerly, as since 1902, by their purchase of land

and fencing, they control this ranjje.)

jMr. DuBey claims his cabbage in 1903 had holes eaten

in the leaves by a fly. Here shows his entire ignorance

of garden conditions by stating that he believes a rain

AYOuld have destroyed the fly. Every one knows who has

raised cabbage that this fly lives on the under mle of the

leaf of the cabbage, where it is impossible for the rain to

reach them. (V. 24, 9342.)

Again shows his ignorance of farming conditions by stat-

ing "Dandelions" can not be destroyed. ^^I hare heard they

can not be destroyed." (V. 24, 9343.)

(Note.—The testimony of this record shows by Bow-
man, defendants' witness, and others, that it is only

necessary to plow the land to destroy the "dande-

lion.")

DuBey admits he knows nothing of conditions in the

Valley outside of his own place. (V. 24, 9349.)

Only has a squatters' right to 120 acres of land. (V. 24,

9350.)

DuBey admits to living under a high hill, between him

and the smelter, which raises abruptly, and although he

lives within about three miles of the smelter he cannot

see the big stack from his house, showing DuBey is shel-

tered from the smoke. (V. 24, 9351.)

Admits (page 9352, Vol. 24) that the hill between him

and the smelter has something to do with the smoke not

settling on his land, and (Vol. 24, page 9352) states he

thinks the hill protects the lower 40 acres of his land.

Admits the draught down Willow Creek protects his land
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a p;ood deal. The wind geuorally blows down tlio creek.

(V. 24, 9353.)

Never threshed any j^rain on his present place. (V. '2L

9353-54.)

Only thing I have done on my present place is raise veg-

etahles. (V. 24, 9354.)

(Note.—No other crop.

Admits a large portion of his income is procured by

working for Pearson, hauling wood and stulls.

Has no family.

Just batched and lived there and done a little farming

on this tnicl- patch. (V. 24, 9355.)

Mr. Du Bey stated on direct that his crop has been sat-

isfactory every year. Since the big stack he gives the

quality of his potatoes for three years; in 1906, 1-6 small

ones; in 1905, 1-4 small ones; in 1904, 1-2 small ones. (V.

24,9356.)

(Note—Showing Mr. Du Bey is very easily satis-

fied, and also showing another thing—onh^ one year's

crop normal in three years, still ^Ir. Du Bey is satis-

fied.

Admits that the returns from his potato crops is the

only income he has from his farm. (V. 24, 9358.

)

(Note—Du Bey, in this admission shows that if

he depended on his farm for a living he could not

exist.

)

Admits for the last three or four years his principal

business has been hauling stulls for Pearson. (V. 24,

9358.)

Admits he has made very little money on the ranch.
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All the farming he has ever done has been done in Wil-

low Creek in Deer Lodoe Valley. (V. 24, 9358.)

Never did any extensive farming- anywhere before.

Never been engaged in the stock business to any extent any-

where.

The most stock he ever owned was in 1869 when he was

freighting on the "Benton Road" (or Fr. Benton, Mont.),

and only owned them one summer; sold them; had 39

horses and four or five cattle.

Du Bey was a freighter in 1869; went to Cedar Creek

from there; mined there until 1871. From Cedar Creek

went to Phillipsburg, a mining camp—mined there; went

to Pioneer, another mining camp—mined there; prospected

on Lost Creek; went to Rochester; to Trapper, prospect-

ing. (V. 24, 9359-60.)

Prom Trapper to Bannack, a mining camp; left Ban-

nock the fall of 1877; went from there to Poney; mined

there; went to Silver Star; did nothing but mining; came

to Butte. (V. 24, 9361.)

Hauled wood in Butte up to 1883. From Butte went to

Anaconda—ran a saloon and hotel in Anaconda and in

the wood business, and have been practically in the wood

business ever since. (V. 24, 9361.)

( Note—Mr. Du Bey's history as a farmer and stock

raiser is limited to about 10 or 12 acres of land, mostly

spuds. His stock experience to a few work horses

and a few milch cows. He is simply a man engaged

in hauling wood, and does not pretend or attempt to

live by farming, as he states on page 9365, V. 24, that

hetireeri farming times he hauled irood which in the

case of Mr. Dii Bey would doubtless exceed eleven

months of the year, and he admits this has been the
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case ever since he has lived on Willow Creek, in Deer
Lodge Valley.

)

Du Bey admits he never did buy any first class hay since

moving on to Willow Creek and before the smelter he paid

|5.00 and |6.00 a ton in the stack for the poorest hay cut

in that vicinity. ( V. 24, 9366.

)

Paid Pearson |4.00 a ton for hay from the Evans' ranch

in 1905; also bought the 1902 baled hay for fl.OO a ton

baled.

Admits that Pearson could not sell the 1902 hay on the

market, which he bought for fl.OO a ton, but Pearson

threw it out and let it lay. (V. 24, 9367.

)

(Note—Shows Pearson would not feed the hay to

his stock at all.

)

Admits outside of one mare he has not a horse on his

place worth |50. (V. 24, 9368.)

Admits telling Pearson that owing to the class of horses

he had, he could afford to take chances in feeding this cheap

hay. (Y. 24, 9368.)

Admits he did not know what was the matter with his

horses that died in 1903. (The ones the company paid

for. ) Appeared their feed was doing them no good ; fell off

so they could not work and they laid down and died. (V.

24, 9370.)

Can't tell if there is any difference in the feeding quali-

ties of the hay now and prior to 1902. (V. 24, 9271.)

Admits he used to pasture and range his stock longer and

make them depend more on the pasture and range than at

the present time.

Feed more hay than formerly for the last three or four
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years as the grass hnrn.s up and plai/.s out in Heptemher.

Admits they did better in prior times than at pr(-sent.

(V. 24, 9372.)

States it has been very dry y(\ars for the last four or

five years.

(Note—Du Bey contradicts here almost every wit

ness on the stand, as all who have testified to rainfall

states that in 1905 and 1906 excessive rainfall in the

Deer Lodge Valley, also stating the reason he has to

feed so early, the grass plays out or burns up for the

last three or four years.

Mr. Du Bey has l>een in the vicinity of Anaconda
since 1883. Du Bey is simply compelled to do what
others have to do in the Deer Lodge Valley—pasture

less and feed more in order to keep hs stock alive. Mr.

Du Bey states he can see nothing wrong in the callc!;

from smoke. On page 9373-5, V. 24, states he used to

pasture his horses in Missoula Gulch in grass knee

deep in 1881-1882. These places are now iuclude<l

where the City of Butte now stands.

)

Don't know whether the same cause that has destroyed

the vegetation of Butte has also destroyed it in the vicinity

of Anaconda.

Gives no cause for the destruction of the vegetation at

Butte, but does attempt to claim the fir timber (V. 24,

9379-8) may probably be dying from a disease or smoke,

and he don't know which, still defendants attempt to prove

no smoke damage by this man, when by his testimony he

shows he would not know smoke injury if he saw it.

(Note—Ralph E. Smith, defendants' witness, and

M. E. Jones, complainants' witness, state this timber

Du Bey described was JiiUed hj/ tJie smoke.)

Du Bey admits that since the erection and operation of

the Washoe smelter the vegetation on the hills and ranges



—2048—

is getting- lighter, and that there is very few horses and

cattle pastured there at this time, 1905-1906, while he ad-

raits on page 9381 there was many people who had stock

on this range prior to the Washoe smelter. (V. 34, 9382.)

Admits hauling three or four horses from Pearson's,

also three or four cows that were dead, to feed to his hogs.

(V. 24, 9384.)

Du Bey admits Pearson had plenty of hay cut in the val-

ley to feed his stock, but he would not feed it, and shippe<l

hay from outside the Deer Lodge Valley and hauled it up

to his camp to feed, and at the time he was shipping this

hay in to feed he had plenty of hay on the Staton place or

on the place where he was living. Du Bey further admits

that Pearson while feeding the 1904 hay he baled and fed

from Staton's place, at his camp, he lost horses. (V. 24,

9385.)

Du Bey, on direct, claims that his cows gave lots of

milk; no kick, but it develops on cross that he milks six

cows to enable him to have enough butter for his own use.

(V. 24, 9394.)

Du Bey admits he knows nothing of the affects ol

"smoke." (V. 24, 9408.)

CHAS. BOWMAX, Deft.'s Wit. Direct.

Owns 360 acres of land in Deer Lodge Valley, about 14

miles north of the City of Anaconda, joins George

Donisclrs. (V. 24, 9411.)

Paid 15500 for 200 acres of land, also paid |3.50 an acre

for 160 acres of railroad land that was fenced. (V. 24,

9413.)
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Went to farming first on the Hensley's ranch in 1899.

(V. 24,9414.)

Moved on the ground he owns now in April, 1892. (V. 24,

9415.)

Seeded about 3 1-2 acres the first year to clover and

timothy. (V. 24, 9416.)

Had between 250 and 300 tons of hay the first year. (V.

24,9417.)

(Note—The Court will notice by his testimony

that this is the only year that he could tell about how
many tons of hay he raised.)

Gave the stock he had on hand in the winter of 1902

and 1903 about 200 head, and ten milk cows ; thinks he had

them when they came down to see him, that were alive;

then he had some dead ones, the carcasses were there to see,

and they could see them. (V. 24, 9417.)

(Note—Means by "they" the company's men, wHo
were adjusting the claims for the farmers for sick and
dead stock.

)

In answer to the question, "What condition were they

in?" stated, "Some of them were sick like, particularly

some cows and some steers; they were sick looking. The

cows fell off in milk to a certain extent." He went up to

Mr. Dunlap, and he sent some fellows down to look after

my damage. (V. 24, 9418.)

He went to see Mr. Dunlap and he said as soon as he

could get around to it, he would send a man around to look

after it and take care of it. (V. 24, 9419.)

The damage to his stock and oats were taken up aut<

settled. This was in the summer of 1903. (V. 24, 9419.)
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Let his stock run on east side range. Did the same when

he was on the Hensley ranch. (V. 24, 9424.)

Took his cattle up about the last of September or the last

of October, when on the Hensley ranch did the same thing

;

claims he had more feed there so he took them up earlier

than generally. In the fall and winter of 1903 and 1904

he took good care of his stock, as he thought it would be

necessary. (V. 24, 9425.)

In the winter of 1903-4 some of them looked a little rough

and some of them were kind of sick. It was really in the

winter of 1903 that he had his trouble. ( V. 24, 9426.

)

Horses that he worked or drove to town fed them in the

stable most of the time; if they didn't work he turned

them loose in the field. Did not feed his horses any bran.

(V. 24,9427.)

In the spring of 1904 turned his cattle out again ; didn't

notice whether any of his cows had slunk their calves. (V.

24, 9428.)

In the spring of 1904 turned his cattle on the west range,

on Modesty Creek between race track and Modesty ; claim-

ed the range was not good, that his cattle always done bet-

ter on the east side than they did on the west side; thinks

there is better feed on the east side than on the west side;

says there is a lot of sheep on the east side and not so many

on the west side; that the east side is a bigger range; his

cattle did not do so well that summer, or on the west side

range. (V. 24, 9432.)

Had to take his cattle up earlier that fall; the cattle

would not stay out in the hills; there was nothing for them

to eat, they wouldn't stay. (V. 24, 9434.)

Fed his colts and mares that he was not working, oats;
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I fed them oats when I was working them principally. In

the spring- of 1905 turned his horses over on the east side.

One of his mares had a colt that was born and then died.

(V. 24, 9437.)

Sold a car load of hay to Mr. Allen in Anaconda ; it was

alfalfa. He was to give flO.OO a ton for it, but when it got

to Anaconda he wouldn't take it ; he said it was hieached.

(V. 24, 9499.)

I went to Anaconda and tried to seel it to Montgomery.

Montgomery said they had just shipped two car loads to

Butte from close to Deer Lodge (meaning the hay came

from some where close to Deer Lodge), and that he could

not use it, but he said if he could use it he would take it.

I went back and sold it to Mr. Allen ; he gave me |9.00 a

ton for it. (V. 24, 9445.)

Lost three head of stock cattle and one milk cow, and

one or two small calves just born ; claims they got cold and

they died. The three stock cattle that died were coming

two years old heifers. (V. 24, 9447.)

He summer fallows some of his land; it keeps out the

weeds, and dandelions. (V. 24, 9451.)

Thinks the dandelions are increasing, and thinks the

only way to get rid of them is by plowing up the land and

working it. (V. 24, 9452.)

( Note—The Court will readily see by the following

questions and by the way they were put to the witness

that his answers evidently did not please the counsel

for the defendants—a method usually indulged in by

them at any time the witness did not answer them sat-

isfactorily, as the records will show during the trial

of this suit) :

Q. Have you had injury or damage at your place, Mr.
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Bowman, since the new stack was built, that jou have ob-

served, or that you know of yourself, that was due to the

smoke stack? (V. 24, 9452.)

A. To that I cannot anmcer; I cannot an.nrer' that at

all.

Q. Well, do you know of any damage?

A, Well, I can't say; I could not say myself because

it is something wrong that I don't understand.

Q. What I mean is, do you know of any damage or in-

jury down there that you attribute to the smoke, that you

think yourself on your place is due to the smoke?

"Question objected to by Mr. Clinton on the ground that

it is asking him to think."

Mr. Evans resisted the objection, claiming that a farmer

knoics tvhether he lias had injury tlmt is out of the ordi-

nary^ wliether he has had anything that he attrihutes to

any other than wdinary causes. (V. 24, 9453.)

The objection is overruled by the Master.

A. Welly I couldn't answer tlmt question at all.

Q. Well, have you had any injury or loss or damage

that you have observed there to your crops, or anything

o nyour place that seems extraordinary to 3'Ou in farming

operations outside of the ordinary farming operations?

A. I don't know; I couldn't answer that at all; I

couldn't say whether I was injured or whether I wasn't ; I

couldn't say anything about it.

Q. I don't want you to say obsclutely, but anything

that you observed yourself, that you know of.

A. Well, I would like to see a cause for everything; I
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like to see the cause; if I see anything wrong, and I have

not seen it much, as far as that goes.

Q. You have not seen anything wrong tliat you didn't

know the cause of?

A. I didn't see anything wrong; but I knew that there

was some cause for it; that was all. (V. 24, 9454.)

Q. Outside of the smoke?

A. Outside of the smoke.

(Note—Before Mr. Evans stops questioning him in

regard to the wrong condition that he had seen, think-

ing, without a doubt, he had mixed him up some in his

leading questions that would have helped the defend-

ants out a little. Now, let us see how the position has

changed by the defendants' counsel since the plaintiffs'

witnesses were on the stand.

On page 913, V. 3, when Mr. Wolfe, complainants'

witness, was testifying, in speaking of Kenneth

Smith's horse, the following question was asked) :

Q. What was his condition when you noticed it, Mr.

Wolfe?

Mr. Wolfe answers as follows : "In my judgment he was

there somewhere about a month and Mr. Smith told us we

could take him up and drive him. Get the horse and drive

him; that was the first I knew that it was his horse; we

could catch him and use him on the wagon. We were short

of a horse at the time, and I got the horse and brought

him in and he showed the usual effects of smoke; his nose

was sore^ and his hair sta/ndvng up.

Mr. Kelley objected to this answer and morcd to strike

it out. Conclusions : The Master suMains the objection

to strike out "the usual effect of smoke.''

On page 4069, V. 11, plaintiffs' witness, Jerry Ryan,
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when asked to describe the condition of the timber, in the

last three or four years, answered, "The timber has all died

off. It is this red fir and white pine ; they are killing the

timber there all right.''

After considerable argument between counsel (V. 11,

1070 )
, Mr. Kelley moved to strike that from the record, the

phrase, "they are killing the timber all right," and the

Master sustained Mr. Kelley, and the same was stricken

out.

When asked the question, if his clover leaves were not

full of holes, stated he could not say that. "I did not go

around and look for holes in the clover ; there is some black

in the clover, he noticed in the last few days there were

black leaves ; dead leaves. ( V. 21, 9159.

)

In answer to the question, "How do your horses stand

work at the present time?" answered, "I have got one

horse that is short winded. (Y. 21, 9160.)

Q. Is it not a fact that all of them have kind of bad

wind, and they don't stand the work as well as they have in

past years; haven't you noticed something of the kind?

A, Well, I could not really answer that question. 1

think that the horses are not doing any better anyw^ay;

I will say that much; I think that horses can't stand any

more work.

Q. If anything they are doing worse, is not that a

fact?

A. I think so, yes ; that has something to do with it.

States that when he was ranging his cattle on the west

side there tcere no sheep there. (Y. 21, 9161.)

Claims his cattle did not stay on the west range at all,

but they would stay on the east ranges. (Y. 21, 9165.)
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(Note—Stay where there was sheep, but would not

stay where there was smoke.)

Claims his cows have lost calves this year (meaninjj^

1906.) (V. 24, 9474.)

States that he has never had a sore-nosed horse on his

place. (V. 24, 9475.)

Claims that he feeds his horses and cattle all winter, and

states that he saw lots of sore-nosed horses on Do^nisctis

place; that joins his place; he saw them last winter ; thinks

that he had 15 or 16 head. (V. 24, 9475.

)

Claims there is only a fence between George Donisch's

place and his own. (V. 24, 9476.)

Claims that he lost two horses two years ago; one died

in Anaconda ; that it worked in hauling a load of hay to

Anaconda, and the other died on his place; he bad been

plowing with it. ( V. 24, 9477.

)

Admits that he told Joseph Jacobson the first year he

was on the place, he did not have to feed his horses any

oats when he was hauling hay to Anaconda, but it seems

now as if when I work them I have to feed them (mean-

ing oats.) (V. 24, 9482.)

When asked the question, if he hadn't told Mr. Evans

that he considered the ranges from the poor farm up to

Anaconda a total lo^s on account of smoke, answered (V.

24, 9483), "I don't think I did. / said probably that they

possibly might be hurt at the poor farm a ichole lot icorso

tham. we were. I remember making thta remark, but as to

saying a ''total loss/' I don't think I did/' (V. 24, 9482.)

When asked the question, "Was it not a fact that you do

consider the farms from the poor house out there to Ana-

conda very badly damaged by smoke? answered, "Well, it
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the smoke—I could not say exactly what it is! it ain't

worth much up in through there, whatever it is; they are

not really flourishing, but I could not say.

States he has seen ranches closer by raising a little bet-

ter crop and further down, probably the next ranch, not

raising as much ; did not consider the ranches raising what

they should.

CHRIS JERGENSON, Deft.'s Wit.

:

Came to the Deer Lodge Valley in 1872 and has been on

his present farm since 1875. V. 24, 9483.

)

Hay and grain were raised in early days in the Deer

Lodge Valley and he raised quite a lot of oats on his farm

at one time, but it ran out and he seeded it to tame hay.

(V. 24, 9494.)

Is raising no grain at the present time. In 1902 his hay

crop was not good. (V. 24, 9495.)

Had trouble with his stock in 1902 on account of the

smoke; got damages from the company for stock and hay.

(V. 24, 9496.)

Got 18.00 per ton for wild hay at his ranch in 1903. (V.

24,9497.)

(Note—Year smelter closed.)

Had 106 head of cattle in 1903 upon which the company

paid damages, and in the fall and winter of 1903 had

about 40 head of horses and cows ; about 15 or 20 head were

horses. (V. 24, 9498.)

Hay crop in 1904 was not as good as in 1903
;
got flO.OO

and 112.00 a ton. (V. 24, 9499.)

(Note—Delivered in Anaconda. Record shows out-

side hay at this time, |18.00 and |20.00 a ton.)
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Had about 15 or 20 head of cattle in the summer of 1!>04

;

horses had sore noses in 15)04; he worked them, hut the

work was not hard work. (
\'. 24, 9500.

)

.

States there was more haj in 1904 as compared witli

1905; that he has some of it left; sold a fete lomh in Ana-

conda at flO.OO and ha.s the halauce on hand. (Y. 24,

9501.)

Ahvajs feeds the poorest hay to his stock; hay i;ot dani-

ai,^ed by rain and fox-tail. Has CO tons of last year's hay

crop on hand and is goinj>- to sell it if he can. (V. 21,

9502.

)

In Anaconda at the present time they are out of hay and

are unable to get hay. Could not say whether he could

sell his hay in Anaconda or not ; has sold but little of his

hay. (V. 24, 9503.)

Bis pasture loas tooisc in the fall of 1905 than in

previous years.

Had about 20 head of horses and about 15 or 20 head of

cattle in the summer of 1905 ; did notice anything wron.u

mitil ahoiU October or November.

(Note—The above an-^\Ner of defendants" witness

shows, as well as the testimony of K. D. Smith, Angus
Smith, Byron Howells, AA^olfe and others, that it is

only in September, October and from that on until

spring when the had effects upon the stock shmc in

the vicinity of the Bliss ranch.

Here we find Mr. Jergenson stating that during

the summer of 1905 he noticed no ill effects and we
will notice that the company's steers, according to the

testimony of Mr. Jesse Miller, were removed from the

Bliss ranch, and being fed on hay on Section Sixteen

on October 16th.)

And then he noticed the horses with sore noses and they
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had lost flesh ; sold the sore-nosed horses about the 15th to

the Anaconda company and got $25.00 for four and |35.00

per head for the balance; there were two mares that would

weigh 1400 or 1500 and the rest were common horses. (V.

24, 9504.)

Hay looks pretty well considering the backward weather.

States that he gave the Farmers' Association $50.00 and

that he guessed he had joined the Association, for the rea-

son that he understood <^hat the company would not settle

with any outside of the association, and that a man would

have to fight his own case, and then it would cost more

than it was worth. I notified them in October, 1905, that

1 wanted to withdraw from the Farmers' Association. (V.

24, 9507.)

(Note—This man was looking for a settlement.)

Cross Examin ation

.

Does not remember when he joined the association,

might have been in the fall of 1904, and that he remained

until the fall of 1905. (V. 24, 9508-09.)

Admits that he told Clinton in the fall of 1904 that the

smoke conditions had again returned and that his horses

showed it.

Admits he showed Clinton a horse with a sore nose, but

does not recall whether his cattle were scouring or not,

and would not say that they were not scouring, but admits

that quite a percentage of his cattle were scouring, and it

was ver}^ dark; also admits that his stock in the pasture

were not in very good fix, and some of his milch cows

looked badly and one had rheumatism. ( V. 24, 9511 .

)

Admits Ben Crosswhite talked to him about withdrawing
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from the Farmers' Association, and that Ben Crosswhitc

is his brother-in-law. (V. 24,9513-9515.)

States that at tlie present time he has seven head of

horses and seventeen cattle. Has no grain in cultivation

on the farm this year or last, and has been about 14 years

since he has had any grain in. (V. 24, 9515-16.)

(Note—Here is one of the defendants' witnesses

whose testimony shows his stock has decreased from
106 head of cattle in 1902 (9498) to 17 in 1906. This

is about the average decrease of the stock industry in

the smoke zone, and these IT head are milch cows.)

Does not know for what purpose the company bought his

horses. Would not state that he had not told Byron Howell

that it was no use to try to keep horses, and of his seven

horses only one team is of much value and states the heav-

iest work he has for a team is hauling a light delivery rig.

(V. 24, 9516-17.)

He sold hay in Anaconda since January, 1906 to June

18, 1906; one load to Frank Hoagland, one to Ben Cross-

white and one to P. Peterson. Sold tv.o or thrc e loads to

other parties, but could not remember tlieir names, i^tatrn

he did not sell any in the u'i)itcr of 1905 and vcrij little at

any time. Admits hay is scarce in Anaconda and states

he sold three loads of hay in Anaconda, last week, which

was more hay than he has sold in the past year, and he

is getting |12.00 for his hay.

Gets no orders from dealers like McCallum & Cloutier.

(V. 24,9520.)

In 1901 had over 100 head and the same number in 1902

;

this stock was both horses and cattle; states that the in-

dustry of raising stock has been more of an industry with
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him than fariiiing, and that raisinij; stock and feedings his

hay has been his custom. (V. 24, 9522.)

States he got damages in 1902 and lie first noticed the

smoke coming down on his farm in the fall of 1902, about

September, and each year the smoke is worm in the fall or

about September it begins to appear on his place. Got

|2000 damages from the company in 1902 and this was

on live stock, milk and crops. (Y. 21, 9523.)

(Note—Sweeney- and other dairy men in this viciu-

it3'^ take their milch cows from the pasture prior to

this date.

)

States his crop of 1902 was practically harvested before

the smoke came down on his farm. States there is over

150 acres on his farm he does not cut; that at the present

time he has 14 cows and fed hay and bran to them during

the winter ; lets his horses run on the pasture until late and

then he fed them hay. ( V. 24, 9524.

)

Takes his milch cows up in October to feed them and

feeds them until about May 10th.

Says his crops look yellow in places, and he does not

know how to account for it, nor does he know it occurred

in former years. (V. 24, 9527.)

The first sore nose he observed on his horses was in

the fall of 1902, and last winter was the first time his

attention was called to the black scouring among the cat-

tle. (V. 24, 9528.)

Wintered about 40 head of stock in 1905-6 and fed them

about 80 tons of hay; started to feed his horses as soon

as their noses got sore, which was about October or No-

vember, and he fed them until the company bought them.

(V. 24, 9529.)
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Did not feed so early in former years nor as much. Ad-

mits when he beo^an feeding: his. horses there was plenty

of feed in the pastures, and he hcgan feedinf/ hccausc Im

horses' noses got sore. (V. 24, 9530.)

Admits he started a suit against the Anaconda company

for smoke damages about February or March, 1905, and

paid |7.50 to cover the preliminary expense; that was for

the purpose of trying to collect some of the money tliat

was due from the company, and admits he authorized tlie

suit to be brought and gave in a list of damages and this

damage wois caused by the smoke from the Washoe smel-

ter on Ids place, and that he sustained damage on crops a.v

well as stock. (V. 24 9532.)

States the sore nose of 1905 looked like the sore nose

of 1902. (V. 24, 9533.)

In early days the Deer Lodge Valley was best adapted

for stock raising and hay, and states that it is a well

watered valley; that did well and there was quite a lot

of stock; that at the present time in his neighborhood

there is scarcely any stock and what there is is dairy stock

;

that in early days there was plenty of grass and wild hay

and that the health of the stock, with the exception of one

year, was good ; that was the year the black leg got into the

valley, 27 or 28 years ago. (V. 24, 9534-35-36.)

States his wife went up to see Mr. Dunlap about their

horses getting sore noses some time about two years ago.

(V. 24, 9536-37.)

States he had more hay in 1905 than in 1904, bul he

cut more land. (V. 24, 9540.)
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Re-Direct Exammation.

List of damages was on pasture and crops, but outside

of the sore nose he knew of no damage to his place from

smoke. (V. 24, 9546.)

Re-Cross Examination.

Left list of damages for pasture he wanted suit brought

for, and damage to acreage of land. (V. 24, 9547.)

Admits the committee refused to 0. K. his damage

claim^ as it teas too high, and that the suit was hroivghi

for figures furnished by him. (V. 24, 9548.)

A. B. ENMINGER, Defendants' Witness:

Defendants' quote A. B. Ensminger as showing normal

conditions (V. 26, 10144.)

Who is A. B. Ensminger. (V. 26, 10144.)

He lives one-quarter of a mile west of Anaconda and

lived on his present place since April 15, 1906, Runs a

small dairy—average about fifteen cows ; has thirty-seven

acres of ground. (Y. 26, 10144.)

Pastures only from May to September. (V. 26, 10150-

10152.)

Feed bran in the summer about one-half, as compared

to winter. (V. 26, 10151.)

Pastures no horses. (V. 26, 10152.)

All the crop he raises is about seven tons of oat hay,

and a potato patch, as he states, about the size of the Mas-

ter in Chancery's court room. (Y. 26, 10153.)

(Note—To what a slight straw the defense catche?^

at ; they ask this man how his potatoes came out, and
he answers fine.
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And this man's fanning operations is a sample of

most of the witnesses for the defense.

)

Ensminger shows by his testimony he fed 76 tons of

alfalfa hay to 15 cows in the winter of 1905-1906—over

five tons to the head. (V. 26, 10166.)

(Note—This shows this man's cows pastured lit-

tle, if any ; this hay cost him, on an average, of about

111.00 a ton, delivered, or he paid |55.00 a head per

cow for hay alone.

Is this a fair sample of farm conditions? It shows

simply, as all the farmers claim, that in order to pro-

tect their stock they have to feed hay and not pasture,

and to feed hay in excess quantities.)

Buys outside hay from the Copper City fcu' his horses,

at 116.00 a ton (V. 26, 10168.) States this is a mixed

hay, not straight timothy. (V. 26, 10167.)

Admits he is no rancher. Only been i nthe dairy busi-

ness about two years. Worked at the Washoe works prior

to this time. (V. 26, 10168.)

The ranch I am on or, the Dayton place, is not a ranch

at all, simply headquarters for my dairy, and a place for

buildings. (V. 26, 10170.)

Admits he coiild buy nalley hay from Staton, and did.

buy some timothy, clover aoid red top hay from 8tat0'n''s

rmich at |6.00 a ton, and cotild ha<i->e bough more of it but,

^notwithstanding the above fact, he now pays the Copper

City at Anaccmda |16.00 a ton for hay ; pays flO.OO a ton

more for outside hay than he could buy valley hay for,

still defendants' counsel^ in the face of the evidence of

their oimi witness' testimony^ argue to the Court no dis-

crimination against valley hay.

Working for a contraetm', putting up a pole Ime to
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Anaconda for the compamy at the time he is testifyiny.

Here is another man who, tii order to lire on his farming

and dairy business, has to work for the company. (V. 26,

10171-2.)

Has no family and has principally worked for the de-

fendants since coming to Anaconda ; worked in the foundry

for seven years. (V. 26, 10173.)

This show^s this man is not competent to testify to

ranch or stock conditions.

His brother also worked for the company prior to the

dairy business. (V. 26, 10174.)

( Note—To show the bias of this witness we give the

following questions and answers on page 10176, Y.

26) :

Q. Were you ever in the smoke steam?

A. Well, I have had whiffs of it once in a while.

Q. Could you taste or smell it?

A. I didn't eat any of it.

Q. Could you smell it?

A. Oh, the smoke, it didn't smother—it didn't kill me

or anything like that.

Q. Well, you could tell you were in the smoke stream?

A. Well, I could smell it *a little bit.

(Note—In order to show the frivolous manner in

which this witness gave his testimony when on tlie

stand we give a question and answer on direct) :

Q. Wliere did you get water to irrigate your oats with ?

(V. 26, 10154.)

A. About all the water I got was when old Billy would

pull the plug up above.
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(Note—Compare this man's testimony and hig ex-

perience in farming with the testimony of such men
as the Honorable Conrad Kohrs, Morgan Evans and
others. Who is the better able to tell conditions of

stock and crops? This man who has worked for the

defendants most of his life in their smelter and
foundry or the men who came to Deer Lodge Valley

and made their homes there before this man was
born?)

FRED HENGELL, Defendants' Witness:

Defendants' quote Mr. Hengell as near the Bliss ranch

and near the Warm Springs asylum. (V. 26, 10340.)

(Note—This is all they say about this witness.

Hengell is another farmer witness for the defense,

who has to be assisted in his farming and stock rais-

ing in the Deer Lodge Valley by keeping lodging

houses in the City of Anaconda.)

Lived in Anaoonda since 1889. Has only ranched in the

Deer Lodge Valley for the last two yearn. (V. 26, 10340.)

His wife owns 240 acres on Warm Springs Creek;

bought the ranch in 1904. (V. 26, 10341.)

Crop of oats for hay (10 acres) ; raised a garden for

his own use (V. 26, 10345.) Here we have defendants*

"stock'' afhswer as to the quality of the vegetables.

"FINE/' Still he states the land was poor, run down;

was not much account; lots of weeds. (V. 26, 10344.)

(Note—Still the quality—''i^/2V^^.'^

On direct, Mr. Hengell states his stock did all right in

the year of 1904-5, but it develops on cross examination

he had the same trouble as the "smoke farmers." (V. 26,

10348.)

He states all the horses he had on the ranch to winter
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in 1905-6 had the sore nose (V. 27, 10409-10.) He states

he took these horses to the ranch in December of 1905,

took them back to the owners in February, or about 60

days (V. 27, 10410-11), and theij hud verij aore nosen.

(V. 27, 10405.)

Admits pointing- out to Drs. Cheney and Faunt these

horses and stating they were "smoked.)

Admits he immediately returned these horses to the

owners (in Anaconda) on account of their condition. The

owners of these horses instructed him if they got sore

noses to bring them back. (V. 27, 10411.)

(Note—Showing the men who own horses in Ana-

conda recognize the smoke trouble in Deer Lodge

valley.

)

Admits he made the statement to C. M. Sawyer in Ana-

conda, which statement at that time was taken by a stenog-

rapher. (V. 27, 10428.)

Q. Has your stock been sick at different times in the

years of 1904-1905?

A. Yes, sir. Sore noses, big lumps on the noses; choke

and can't get their breath ; they eat all they can, yet don't

get fat."

Well, I said that, but not as to 1904. I don't think 1

said in 1904. In 1904 I did not have any sore noses. (V.

27, 10428.)

Q. Then if you made that answer it was to 1905.

A. Yes, sir.

Admits making the following statement to C. M. Saw-

yer, which was taken by a stenographer: "Some of my

stock breeds and some does not." (V. 27, 10429.)

"You can feed the stock all the hay you want to and
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they will not get fat. Something- is killing the grass.''

(V. 27, 10431.)

Seven or eight chickens died the first day and twenty

in a week. I Ivdd to Ivaul hay and cover the grain up. (V.

27, 10432.)

The chickens stopped dying then, but the rabbits would

dig holes under the stack wild they kept on being killed.

All of my turkeys died but one.

States that a^s soon as Ids grain was cut and stacked his

ducks and geese also began to die. (V. 27, 10440.)

(Note—In order for the Court to understand the

above—Mr. Hengell states he cut his grain and stack-

ed, and in order to keep his chickens from eating the

grain he covered the grain stack with hay, but the

rabbits dug under the hay and got to the grain, and
while the chickens ceased to- die, after they could not

get this grain on account of the hay covering, the hay

covering was no bar for the rabbits, as they dug un-

der the hay to the grain and still continued to die.)

Admits he covered his grain with hay, so his chickens,

rabbits and stock would not eat it. (V. 27, 10440.)

Stated you can not find same conditions existing in any

part of the State that exist in the Deer Lodge Valley. If

horses and stock were fed the same amount they are here

amy place else, they would be rolling fat. (V. 27, 10432.)

Admits he had two horses and a calf die in the fall and

winter of 1905. (V. 27, 10440.)

States one horse died a couple of weeks ago, about June

15, 1906. (V. 27, 10400.)

Hengell only had five horses; lost three by death. (V.

27, 10397.)

Only had four or five cows on the ranch in the winter

of 1905-1906 and two or three yearlings. (V. 27, 10400.)
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(Note.—Here on these pages this man who has a

remarkable memory of the statement he made to C.

M. Sawyer in the spring of 1905, cannot tell definitely

whether he had four, five or six cows. Six is the

greatest possible number he ever had. Has only two
or three yearlings and don't know whether it is two
or three, when he admits that these ^^earlings and a

few milch cows is all the cattle he had.)

Lost about 600 rahUts out of TOO. (V. 27, 10407.)

Q. How many chickens did you lose?

A. I don't know; / have chickens dying all the time;

they die ichenever I commence getting out the oat Imy;

they commence dying.

States outside hay in Anaeonda in July, 1906, was

woHh 120.00 a ton. (V. 27, 10407.)

(Note—Still the best price defendants' witness,

C. Jorgenson, could get was |12.00 a ton.

)

Admits he signed and had presented to the defendants,

through the Farmers' Association, the following claim for

damages to his ranch. Stock and crops up to March 4th,

1905, for damage caused by the Washoe smelter. (V. 27,

10374-75.)

Damage.

Damage to 2 work horses (value |200) | 100.00

Damage to 1 mare (value |75) 75.00

Damage to 1 saddle horse (value |35) 15.00

Damage to 5 milch cows (value |200) 75.00

Damage to 90 tons hay (value |2. a ton) 180.00

Damage to 50 tons of hay in the stack, total loss

on account of poison in the same 300.00

Total damage to land 4800.00

15545.00
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Offers 11000 for the laud. (V. 27, 10375.)

(Note—Hengell's testimony shows the above claim

was a claim presented to defendants for immediate

cash settlement in 1905, for any and all damages to

date, and this claim was "O. Kayed" by the Farmers'

Association.

Hengell's claims as presented to the Farmers' As-

sociation in his own hand writing is as follows (V.

27, 10369-70) :

240 acres of land, at |30 per acre 17200.00

1 cold died at Leavengood's in 1902 100.00

1 team damage 100.00

1 mare, full damage 75.00

1 saddle horse, damage 15.00

5 head of stock, damage 75.00

140 tons of hay, damage at |3.00 a ton 420.00

17985.00

(Note—The above statement is all in the hand
writing of Hengell. He states every bit of it on page
10371, V. 27.)

This claim was cut by the Farmers' Association to

15545.00 or a reduction made hy the Farmers' Associatimi

cammittee of |2440. (V. 27, 10471.)

Also his claim for stock in 102 teas totally disallowed.

(V. 27, 10371.)

(Note—Notwithstanding all the above acts and
written demands of this man, he comes on on re-

direct and makes the following statement in regard

to his damages at that time) :

Colt died at Leavengood's in 1902-1903. Dunlap stated

to me to go to Leavengood (when I asked him to pay for

the colt) and that if Mr. Leavengood had such a farm he
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had no business to take horses in there if he knew the

ranch was poisoned, so I did not do anything more about

it. (V. 27, 10445.)

(Note—Here at least is one claim Dr. Dunlap

avoided paying- in 1902.)

States the team he put in as being damaged to the ex-

tent of |100 was not damaged at all. (V. 27, 10446.)

The mare he states he put in for |75 total damage
was not much account, and I thought I would put her

in as damaged full value or |75. Further states at

the time he put in this mare he did not think she was
damaged at all.

The saddle horse that he put in at |15 damage
there was no damage on it at all.

States his cows and yearlings he put in for |75.00 dam-

age were not damaged at all. (V. 27, 10446.)

States his hay he sold that he got the full market price

for it, and consequently he was not damaged. V. 27,

10447.)

But his statement that he sold his hay for |10.50 to

$11.00 baled, and he shows this class of hay was selling

for 113.00 to 114.00 if uninjured. (V. 27, 10386-7.)

Contradicts himself getting full price for his hay. (V.

27, 10447.)

The stock did not eat the hay very well. We fed it-^

fed it merely to stock and horses and they did not seem

to eat it at all. (V. 27, 10406.)

(Note—This man's statement on re-direct is plain-

ly false, as is shown by his prior acts and state-

ments. )

States he left the Associaiion before the suit was
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started or (Bliss suit) before June of 1905. (V. 27,

10418.)

Admits he paid to the treasurer of the Farmers' Asso-

ciation 150.00 about six toecks ago, or after the time the

complaitMut closed his case in chief, or in May, 190G.

Over a year after he claims to have withdrawn from the

Farmers^ Association, he is still contrihut'mg to the ex-

pemses of the association. (V. 27, 10419.)

Unquestionably this man is not telling the truth

when he states he withdrew from the Association in

1905, or before the suits were started.

States he did not authorize the suit brought for dam-

ages in his name, and name of his wife in Deer Lodge

County, but admits he gave in the statement on which the

suit was brought to Mr. Sawyer and knew Mr. Sawyer was

one of the attorneys for the association or farmers who

were injured by the smoke. I gave in the claim in Mr.

Sawyer's law office. (V. 27, 10364-10366.)

States he was not in Anaconda when the suit was

brought. (V. 27, 10367.)

States on page 10364, V. 26, the reason he did not

authorize the suit was they did not come after him for

17.50, because I notified them not to sue and I never did

pay it.

Admits on page 10379, V. 27, he notified none of the

lawyers not to bring suit.

On this page he does not deny he did give in his claims

for suit two months after he filed his 0. K. claim for

damage. (V. 27, 10380.)

(Note—The only notification is his unsupported

statement that he mailed a letter to Walter Staton,



—2072—

stating he did not want suit brought. Staton was
in Court while this man was testifying and could

have been called by the defense to support HengelPs

statement as to his having received such a letter, but

no proof is shown that this letter was ever received.

)

States he still coiitimied to pay his dues to tJw associa-

tion after he Jcneio suit had been brought. (V. 27, 10420-

21.)

Admits paying |50.00 to Beat, the treasurer of the Far-

mers' Association in about May of 1906. (V. 27, 10419.)

(Note—While the trial was going on.

The above facts show that Mr. Hengell was still

considered a member of the Farmers' Association up
to the time of going on the stand. No notification

had ever been received of his withdrawal and his con-

tinuing to pay his dues up to within six weeks of the

time he appeared on the stand shows he did author-

ize his suit to be brought and was helping pay the

expense of the Association. His actions brand his

testimony as false, as not authorizing any suit, and
his excuse of not paying the |7.50 is folly, as it is

shown months after his suit was brought he paid to

the Association |50.00.

Does this look like he would not have paid |7.50

(months before) if it had been necessary?)

He admits on page 10463, V. 27, that he subscribed

money at the time he joined the Association, sho\^ing

Hengell had contributed money to the association in ad-

vance to cover current expenses.

(Note—This man beyond a question of a doubt
did authorize suit to be* brought and all his actions

show it, and he must have thought in some manner
he would derive greater benefit Iby playing the ''Bene-

dict Arnold," and his statements show, no matter

how he tries to twist, turn and deny th<it damage
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does exist on his ranch, and the strongest proof of

tlie daniaj^e on his ranch is his statement on R^-direct.

M3' ranch wonld be worth at (this time) at least

seven thousand dollars if the conditions were all right,

nothing the matter with it.

Still he was willing to take one-third less than he

considered his ranch worth in the spring of 1905.

There could be only one possible cause of damage to

this ranch and that was "smoke.)"

Oat crop not \er\ good in 1904. (V. 27, 10384.)

l)id not thresh any oats at any time. Had only three

or four tons of oat hay from about 10 acres of land in

1904. (V. 27, 10385.)

States he had in from 15 to 18 acres in oats in 1905.

Cut it for hay; only got ten to twelve tons. (V. 27,

10406.)

Has over 100 toiis of hay on hand at this thne. Juhj,

1906, almost twelve montJis after it wu^ cut. Hay from

outside points ivorth |20.00 a Ion. (V. 27, 10407.)

Ha^ not sold over 15 tons of his 11J05 ci'op. Admits he

also has hay on hand from his 1904 lnuy crop. (V, 27,

10408.)

(Note—Here is a witness who can see nothing

wrong when the defense is questioning him, and the

above statements in regard to his hay shows he can-

not sell it at all. Hay at |20.00 a ton in Anaconda
and this man has only been able to sell twelve or

fifteen tons in a< period of almost one year.)

Admits the hay in his barn was so dustry he turned the

hose on it. Thinks the dust is alkali dust. (V. 27, 10413.

)

(Note—Here is another new reason for dust on the

hay of the Deer Lodge Valley. Alkali dust.)
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States there certainly is sometliing killing the grass.

(V. 27, 10431.)

(Note—Still on his direct nothing was said about

the killing of the grass.)

Admits the tops and some of the leaves of his oats

turned white^ but gives a little green bug as the cause.

(V. 27, 10435.)

(Note—But we find that rabbits, chickens, ducks
and geese died when they had access to this bug af-

fected hay. Did the Court ever hear of bugs killing

chickens, geese and ducks, hut doubtless the Court
has heard of arsenic killing fowls?)

Mr. Hengell, in his statement to Mr. Staton in 1905,

told of the tops of his oats turning white, hut no bugs

mentioned. ( V. 27, 10436.

)

(Note—Mr. Hengell is the only man in the Court
with the bug theory.

)

Admits there is damage being done on his ranch, but

states he does not know the cause of it. (V. 27 10439.)

(Note—aS7/7/ tJic fact re)iimns that the doomages are

being done.)

States the cause of his unthrifty cattle in 1904 was

rheumatism. (V. 27, 10439.)

(Note—About as reasonable cause for his sick

cattle as bugs turning he leaves and tops of his oats

white.

jMr. Hengell's testimony as a whole shows the state-

ments as to conditions on his ranch made to the Far-

mers' Committee in 1905, also to his attorneys in

1905, was ttiic and all his hedging does not destroy

those statements.)
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J. R. HEASLEY, Defendants' Witness:

Defendants' (piot e Heasley as a farmer and ranch

owner. If Ryan, Bielenberg, Elliott, Martin and Bolin

get the smoke he ninst surely get it too. (V. 29, 11200.)

(Note—Let us see who Heasley is and where he

lives, the extent of his holdings, crops grown, stock

owned, etc., and the Court will at once see the des-

perate effort made by the defendants to meet the com-

plainants' case, and by the most flimsy and "grab at a

straw" class of testimony.)

Heasley lives west of Ryan's, or up on the mountain

side in a little canyon. (V. 29, 11200.)

Three years ago this month or (in July, 1903), took

up this ranch. (V. 29, 11201.)

(Note—This clearly shows the class of this ranch

when most of the land in this vicinity was taken up
prior to 1883 and in the case of Bielenberg in 1864.

States he oiily has fifteen acres of laud fit for cultiva-

tion.

Compare his holdings and where situated to the

thousands of acres of the five meu mentioned by de-

fendants, Bielenberg, Elliott and others, and see how
fair the defendants' counsels are in their compari-

sons. Heasley's 15 acres in comparison with thou-

sands of acres.

)

Plowed none in 1903. Owned one horse. Raised pota-

toes for his own use only; fine crop. (V. 29, 11202.)

Worked at Anaconda the winter of 1904.

Put in some potatoes and a little garden in 1904; had a

fme crop.

Had two horses in 1904. (V. 29, 11203.)

In 1905 had four horses.

LaM year I did not have a big crop; probably one acre
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of potatoes; some vegetables : some small garden track:

rery little green stuff.

In 1906 had three acres of potatoes; one and a half aercs

of grain; half acre of garden. (V. 29, 11210.)

(Note—Five acres iu all and the largest crops ever

put in by Heaslev, aud a crop that one man would

easily plow and plant in a week.

)

This crop all looks fine. Jaljj, 1906. (V. 29, 11210.)

(Note—Here the defense attempts to claim that

because this little isolated patch of Heasley's is not

injured, none can occur on the thousands of acres of

Bielenbero- and others.

We again call the Court's attention to "Columbia

Gardens" in Butte, the only spot within miles of

Butte where a native tree is alive and a few acres of

them only in the wide area of desolation surrounding

Butte City.)

Mr. Evans, defendants' counsel, states on tliis page:

''Mr. Heasleg is a farmer.'' (V. 29, 11211.)

(Note—Here is another of their farmers who can't

make a living on his farm. Work in the smelter.)

States he could not buy a horse in the Valley for less

than 1100. (V. 29, 11218.)

(Note—How false this is shown by the purchases

of the defendants themselves from different men iu

the valley at about this time.

Heasley's farm, crops and stock business shows

how the defense gleaned the country for a witness in

their behalf, overlooking Scott Peck, Jno. Furst,

Monte Strickland and fifty others who were farmers

and stock raisers to light on this man Heasley who
only came to his ranch in 1903 and whose total farm-

ing operations for all the years rolled into one would

not be ten acres of land.)

Son works for the defendants. ( V. 29, 11218.

)



—2077—

Heasley works for the company. Shows the only farm-

ing he ever done outside of tlie Deer Lodge Valley was on

a rented place in Washington of 10 acres for two years,

which was two or three acres of oats, the rest potatoes

and garden. (V. 29, 11219.)

Hea>sley ad^nits on cross that Jiis Iwrscs did have sore

noses in the innter of 1905 when on Jno. Perkm's ranch,

but states after he took them home and put them in the

barn and fed them they got well. (V. 29, 11220.)

(Note—Heasley had to do exactly as the so-called

"smoke farmers'"—take up his stock, the only tiro he

had, on account of their getting the sore nose, and
this occurred on Jito. Perkin's ranch, the nmn who
testified he had no damage at all ; the man whose

ranch is entirely surrounded by Bielenberg, Elliott

and others.

Defendants' witness invariably disjiute each other

as to conditions on any given ranch, but it always

takes the cross-examination to do it.

The witnesses for the defense almost invariably

answer a question as to conditions of stock and crops

in the valley as "fine, good, excellent, etc., almost al-

ways in the superlative degree—nothing poor, medium
or average seen l)y the defendants' witnesses in the

valley.

)

Heasley lives on Section Six, west of Jeny Ryan's. (V.

29, 11222.)

(Note—We ask the Court to investigate where

this man lives—the north string of 40, running east

and west

)

Has no Avater for this ranch, simply a spring which he

states he has notgot opened up yet. (Y. 29, 11223.)

These fine crops of Heasley's he states he raises with-

out irrigation. (V. 29, 11223.)
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(Note—The defendants, by this witness, have es-

tablished the fact (if the Court believes him) that no

irrijTation is necessary in the Deer Lodge Valle^', and
which contradicts most of the th cones of the attorneys

for defense that to lack of water in the valley is due

the shortage of crops; they can't consistantly claim

this after Heasley's testimony.

)

It develops that Heasley's fine crop of potatoes was

frozen in the ground and owing to the e.Ttcns'we nature of

the crop and tlie exceedmyJij large area this is possible,

but not probable. About one and half in 1905, also that

of this crop half was on Perkin's ranch, only half an acre

on his owTQ, so his total crop raised on his place up to and

including 1905 would not be over an acre in all. (V. 29,

11224.)

Contradicted himself here; states he did not try to buy

a horse of a man in the valley; only tried in Anaconda.

(V. 29, 11227.)

Heasley here values his ranch on which he has only 15

acres of arable land, no water, and only five acres in cul-

tivation at several thousand dollars. (V. 29, 11228.)

Don't agTee with Crosswhite, defendants' witness, who

claims much of this class of land in the valley not worth

fence. (V. 29, 11228.)

(Note—And by this class of testimony defendants

attempt to meet the testimony of men who came to

Deer Lodge Valley in the early days and have lived

honorable and upright lives since boyhood.

About all this man's testimony shows is his abso-

lute ignorance of all farm and stock conditions any-

where, and is worthless in this case.)
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JNO. PEKKINS, Defeudants' Witness:

Defendants claim Perkins has had no trouble from the

smoke, claims he has had cattle and horses.

(Note—This is not the TNn'kins ranch visited by

Judge Hunt in 1905.

In order for the Court to clearly see the bias of

this witness we will give a few of the statements made
by this witness. It clearly appears from his testi-

mony that here is a man who thwks every man's hand
is against him, and his testimony, undoubtedly, shows

his is against every neighbor he has.

)

Perkins states (V. 31, 12008) that N. J. Bielenberg

swore he had land that would have to go through a qH<irtz

mill before he e&uld make a ranch of it, and would not

feed a goose.

Perkins shows by his testimony he had been using wa-

ter on his ranch that did not belong to him, and for the

last five years he has been by a decree of court prohibited

from using water from Dempsey Creek, as it belonged to

Bielenberg, Elliott and others Avho owned the prior rights.

(V. 31, 12071.

Perkins states to the Court on this page that if he let

his cows run outside of his own enclosures they would not

he safe. (V. 31, 12076.)

(Note—Doubtless trying to convey to the Court
the idea that they would be stolen.)

States the only injury he havS seen from the smoke, iv

the Smoke Association. (V. 31, 12107.)

States they have tormented him in every way. Was

arrested three times in eight months without any cause.

(Note—It developed on cross that the Smoke As-

sociation had nothing to do with his arrests.

)
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States he helped expose fraud in connection with El-

liott, Ryan contest; attributes some of his trouble to

this fact. {V. 31, 12142.)

His son-in-law, Jno. Martin, had him arrested for shoot-

ing at him (Martin) through the door. Also admits Mar-

tin gave him a licking in Martin's yard. (V. 31, 12143.)

Also admits it was Martin, his son-in-law, who had him

arrested for the murder of his wife.

Admits he went to Martin's house, one and one-half

miles' from his place with a gun there, but claims he shot

at Martin's dog.

Claims Martin was spiriting his family away from hiin.

(Note—And he goes after his family with a guii. I

Had had trouble with his son-in-law before. Martin had

choked him. (V. 31, 12144.)

Admits Judge Emerson put him under l)onds to keep the

peace. (V. 31, 12144.)

Admits his daughter had him arrested for going to her

house and breaking her windows. (V. 31, 12145.)

Admits the trouble with his daughter was auothei'

trouble about his children.

Admits he was fined for contempt of Court in 1905; for

taking water that did not belong to him.

Claims he was innocent.

Admits the water of the Creek is distributed by a water

commissioner appointed by the Court. (V. 31, 12146.)

Admits he is the enemy of the water commissioner and

the water commissioner is the deadliest enemy he has on

the Creek. (V. 31, 12145.)

States W. T. Elliott drew a six shooter on him, and he

could not get a warrant for his arrest. (V. 31, 12147.)
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(Note—This simply shows Mr. Peikiu's oats are

taken very lightly in the community in which he is

known.

)

Perkins dodges the question as to the care of his chil-

dren, and states his daughter could not know \\ liat care

he gave them, as ahe luid not hccii in the Iiohhc in four

years. (V. 31, 12171.)

Admits his son-in-law is the only man with whom he has

had trouble, except with Elliott and Elliott's brother and

this trouble occurred eighteen or twenty years ago. But

admits he knocked Elliott's fence down, and doubtless

gave Elliott proper cause for stopping ^Ir. Perkins. (V.

31,12172.)

Accuses Elliott on this page of turning cattle into his

grain crop. (V. 31, 12176.)

Believes that there was sulphur on Ryan's lake and

states he believes Ryan put it there. (V. 31, 12177.)

Thinks the smoke Association as a bod}^ is persecuting

him. (V. 31, 12178.)

Accuses his neighbors on this page of being handy with

the branding iron. (V. 31, 12182.)

He don't like to have people arrested ; he don't cause the

arrest of many people.

Had no trouble at all with any member of the Farmers'

Association except Elliott and Martin. (V. 31, 12188.)

(Note—The Court can doubtless see the bias and
prejudice of this witness and can further see Mr.

Perkins considers himself about the only honest man
• in his community, hut as shown above he has been

called into Court on various charges by his own
daughter and son-in-law and punished for the same.)
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Perkins on this page states his orchard has only been

set out two years. (V. 31, 12074.)

(Note—Showing these trees have not been planted

long enough to show what conditions are, and he only

has about 100 trees. One peculiar thing the Court

will notice and remember is his trip to the Jmnes Per-

kins' ranch, the only ajjple or fruit raiser of any note

in the Valley, and although the Defendants on the

Courts trip through the Valley were shown Mr. James
Perkins- ranch, and crops, the defendants did not call

Mr. Jas. Perkins to tell of conditions on his ranch.)

Dr. Cheney and. Dr. Faunt testifj^ to the smoke damage

to the stock on this James Perkins' ranch—also Prof.

Jones to the damage to the vegetables.

Why was not James Perkins on the stand? Doubtless be-

cause he could not testif^^ in favor of the Defendants.

So they substitute Jno. Perkins and try to prove by this

man no damage to his fruit trees, and defendants doubt-

less will argue that because there was no damage testified

to by Jno. Perkins, that there could be none at James

Perkins' place.

Admits his crop of hay has been getting less every year,

hut liis excuse is lack of water. (V. 31, 12074.)

Sold his hay to Bielenberg for -flS.OO a ton i)t the st(u-k

in 1891. Before smelter sold it for $5.00 a ton in the stack

in 1904, after smelter. (V. 31, 12075.)

(Note—Here we see Mr. Bielenberg paying as high

as 115.00 a ton in tlie stack for hay to feed to stock

before the smoke period, and as Bielenberg testifies

to feeding and raising stock at a profit at all times

prior to 1903.)

Shows the market for the bulk of the hav in the Deer
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Lodge Valley is not Anaconda or Butte but fccdiiif/ to live-

stock ivas the principal market.

Now Perkins gets |5.00 on the ranch, a decrease of

110.00 a ton.

Sold some of this hay to his daughter for some j^lass he

bought from her. (V. 31, 12075.)

(Note—It developed on Cross Examination the

iDuy he bought this glass was lie went up there and

broke the wiudoir light out of her house.)

States 1906 is the ivorst year he has had in the Valley;

believes it is drying up for want of water. (V. 31, 12078.)

(Note—The Record shows more rainfall in the Val-

ney in 1906 than vn years and a>s Mr. Perkins claims

for five years he has had no water from the Creek to

irrigate with he should, under these conditions have

had a better crop than in former years.

)

Hay he sold to D&ritz in 1904 he got only |4.00 a ton

for it. (V. 31, 12080.)

States he has only four horses on his ranch in 1906;

all are over 21 years of age^—while in 1905 he had six

horses, 12081, V. 31, showing a loss of 33 1-3% horses in

one year. Had, 12081, nine cattle in 1905. In 1906, has

four cattle. (V. 31, 12082.)

Feeds his horses more oats and bran lately than he for-

merly did. (V. 31, 12084.)

States he never had any sick horses.

hut on page 12151-2, V. 31, states two of his horses had

sere noses out of six head, (in 1904 or 1905.)

Claims his horses trotted 36 miles ivith a load of hay in

one day. (V. 31, 12124.)
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(Note—Over 21 year old horses, trotting this dis-

tance. Does this look reasonable? lu this thirty-six

mile statement doubtless the witness is trying to

show too good a condition for the stock of the alley,

as Defendants' Counsel have claimed by inference all

through this record that a horse over 12 years old

is not of much value for work, while here their own
witness shows the most remarkahJe vitality of the

horses of the Deer Lodge Valley, to-wit : Trotting

thirty-sir miles aith a load of hay in oe day, but,

doubtless this statement of Mr. Perkins is as true

as most of his testimony.

)

All the cows he has on his ranch in 1906 is two milch

cows, and one heifer and as before shown he has in 190()

only four horses. (Y. 31, 12126.)

Still in Defendants Brief, they quote Perkins as having

cattle and horses. His testimony shows his stock decreas-

ing in numbers, and on 12127, V. 31, shows a loss of 25%

in calves in 1905 or 121/2% on the entire number he had.

Admits he had no damage in 1902 to crops or garden from

smoke. Made no claim for vegetable or hay damage in

1902 or milk shortage. But admits lie did make claim for

damages from the smoke to tJie Defendants in the fall of

1904 or 1905, and the claim was presented by J. W. James,

a lawyer, attempting to sell his entire holding to the De-

fendants and states if they bought it I would not want any

damages. (V. 31, 12134.)

(Note—Shows this man was not damaged in 1902

to any extent if at all. But after the erection of the

big stack he was damaged, and so recognized, and went

so far as to put his claim in the hands of an attorney

to present to the Defendants. But through his bias

at this time he comes into Court and states he never

had any damage from the smelter fumes.)



—2085—

There are only two things that can be said in connec-

tion with this testimony—Perkins was either on the graft

in 1904 and 1905 or is not telling the truth in 1906—either

of which renders his testimony unworthy of l)elief.

Gives his excuse as wanting to sell

—

his age, 52 years,

five little motherless children.

(Note—The Court will see by Perkins' examination

that most of his troubles and arrests were caused by

the alleged abuse of these same motherless children,

and hy his own children at that. { 12142, V. 31.

)

Claims in 1902 had no trouble to sell his hay ; sold it to

the neighbors right around him; sold to Elliott, Martin,

Bohn, Ryan and others. "In one week I sold over |800.00

worth. I had a corner on the hay in 1902." (V. 31,

12123-24.)

Q. Why didn't they use their own hay?

A. They did not have any.

(Note—This clearly shows that the above named
people are much worse damaged by smoke than Mr.

Perkins. In 1902 the names given, Elliott, Ryan,
Bohn and Martin were paid by Defendants Company
for damages that year, and Mr. Perkins' statement

BY THE UNUSUAL DEMAND FOR HIS HAY BY
HIS NEIGHBORS, THERE WAS SOMETHING
WRONG WITH HIS NEIGHBORS CROPS IN
1902, as he states they did not har)e any hay, while he

states he had plenty.)

Perkins swears he escaped all damage in 1902. If this

is true, why not since 1902? BtU Perkins' testimony shows

since 1902 or in 1905 he filed a bill for smoke damage

against the Defendants, showing that he either did not

know smoke damage in 1902 or is worse injured by the new

stack than from the old ones.
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He admits his crops are getting Jess; he has no stock to

speak of; his place shows the same things are occurring on

his ranch as other ranches in the Smoke Zone, but with

him it is "poor season, hick of water, frost, bugs, etc."

Is it not strange these conditions did not appear prior

to the smelter works?

Doritz cattle, some of them were beef. (V. 31, 12106.)

But when Wenger's beef buyer came there to look at

them none were taken away, and his after testimony shows

no beef sales form these cattle.

Admits same of the cattle when taken away, a month

after the beef buyer teas there loere so weak they could

scarcely get to Deer Lodge. (V. 31, 12138.)

Admits after one winters feeding in the Deer Lodge Val-

ley, Doritz went out of the cattle business. (V. 31, 12139.)

States the smoke Association might have killed some of

Doritz Cattle. (V. 31, 12150.)

(Note—Showing again the bias of this witness.)

Defendants speak of Mr. Perkins a diversified

farmer, fruit raiser, etc.

Has threshed only mice since he has been in the Valley.

Been there about twenty-five years. (V. 31, 12170.

)

His cattle business has run from eight to twenty head

—

now (1906) down to four head.

From five to six ho-rses—now down to four head. Total

stock on this 280 acres in 1906 eight head. (V. 31, 12169. )

Admits his hay is getting thinner on his land; not as

good as it used to be. (V. 31, 12179.)

Hay his principal business. (V. 31, 12168.)

Perkins admits he has farmed this land for 20 years;
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never hauled twenty loads of manure on it in the twenty

years. Still he swears his neij>hbors lands in the Valley

are run down for want of manure, while he claims on page

12167, Y. 31, he gets his manura from the Creek, or from

the muddy water, while his evidence shows he has no water

right at all and has had no water from the Creek for five

years, while his neighbors has. Still his neighbors land is

exhausted while his is practically all right. If Mr. Per-

kins' theories were correct his land should be getting poorer

and his neighbors better, while he claims the reverse. (V.

31, 12167.)

Extent of Perkins' meadow, 90 acres. (V. 31, 12166.)

Admits before Anaconda started the freighters used to

take the gTain raised in the Valley at 2i/2 cents a pound

at the ranch, while now he claims if the Smelter at Ana-

conda ceased operation people would all be in the poor

house. (V. 31, 12123.)

Mr. Perkins' testimony as a whole shows prst he has an

imaginery grievance against every man in his vicinity, and

the character of his testimony shows that he attempts in

this suit to injure them in every way he possibly can, and

attributes the injury on his farm to every reason except

smoke. His stock raising for years past has consisted of

a calf occasionally from a milch cow. His stock losses have

been much above the normal. The price of his hay has

steadily decreased since 1901, and where he admits putting

in a claim to Defendants for damages in 1905, shows he

was injured, while at the present time through his vindica-

tive nature he is doubtless willing to suffer to a certain ex-

tent, if he could cause his neighbors to suffer in a greater

degree. The samples submitted by this man were, un-
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doubtedly the best he eonld gather on his entire ranch and

the character of his testimony absolutely disproves his

statements that they are average samples; also when he

swears the bundle of timothy cut and submitted was for

horse feed in Anaconda and not cut to be produced in

Court is also unquestionably untrue.

And Perkins' testimony shows there is the same trouble

on his ranch as on his neighbors ranches and not as De^

fendants claim no injury at all.

Abstract of testimony of John W. Hamner, Deft. Wit.

:

Have lived in the Valley since 1879. My experience in

raising grain is that land needs rest, or fertilizing. (V.

19, 7343.)

(Note—This is exactly what the farmers of the

Valley do,—^^summer fallow and fertilize. See the

testimony of Elliott, Leffring, etc.)

Raiced six or seven acres of potatoes and about the same

of wheat and oats in 1903. (V. 19, 7343.)

(Note—Has the entire Fifer ranch under lease

—

four hundred and eighty acres ; cut between fifty and
sixty tons of wild hay.

)

Oats a poor yield in 1905, in 1903, fair. (V. 19, 7347.)

Yield of hay not as good in 1904 as 1903.

Only sold one load of hay while on the ranch. (V. 19,

7349.)

(Note—There three or four years, and only sold

one load of hay. (V. 19, 7351.)

Took this entire grain crop In 1905 to fat-

ten ten pigs and feed a few chickens, (V. 19, 7357.)

Was out on July 28th. (V. 19, 7382.)
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(Note—^Beal crop of alfalfa not good; DeRosier

crop not good; Dave Scott's grain looked short; po-

tatoes looked good.)

States that DeRosiers potato vines were small, and

gives as a reason,—bench land,—Bench land does not pro-

duce strong vines, and immediately after he states that

Matt Smith's potatoes were good.

(Note—Matt Smith's ranch is west and north of

DeRosier's Ranch AND ON A HIGHER BENCH.

)

The wild hay at Elliott's did not look good as in the

early days; not as tall. (V. 19, 7393.)

Elliott's hay looked as good as to quality, as any hay 1

ever saw.

Note—This is a peculiar statement ; he says he saw
dead leaves on the timothy and holes in the clover,

and still says it looked as good as any hay he ever

saw.)

This man cannot be much of a farmer or he never saAA*

normal hay growing.

Elliott complained of the holes in his clover, and of the

timothy leaves being dead. ( V. 19, 7395.

)

States Alfred Perkins grew a good crop of wheat on the

new land, with but little water. (V. 19, 7397.)

(NoTE^—Perkins testifies that this wheat took first

prize at the County Fair, and only went fifteen hush-

vis to the acre—)iot onc-Jtalf a cro\p: also, that the

smoke hit it, and describes the condition of the same.)

If this is a sample of Hamner's judgment as to crop, his

views must be taken with a good deal of reservation.

States that this is the most wheat that he ever saw Al-

fred Perkins raise. (V. 19, 7397.)
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(Note—See Alfred IVrkins' testimony as to the

yield of his grouud at the present time and formerly.)

The hay. crop on the Johnson place did not amount to

anything, being too wet. (V. 19, 7397.)

(Note—This is all wild hay. In a former place in

his testimony, Hanmer states that farmers do not ir-

rigate their wild hay as they formerly did, intimating

in that answer that lack of irrigation is one of the

causes of the decrease in crops, while in the Johnson

case, too much water is the cause.

)

These Company witnesses can find everything the mat-

ter except the SMOKE.

TJic JoJiiison Ranch is racufvd : no one Jiving there. (V.

19, 7399.)

( Note—There is ei pnd frame house on this ranch,

and a pne frame Jnirn icith stone basement : improve-

nients are worth, at least |4,000.00)

On the Gerrard Ranch the ha^' was very poor. (V. 19,

7399.)

(Note—This rancr adjoins the As^dum Ranch on

Warm Springs Creek.)

Elliott's cattle looked bad ; the range was no good. I

account for the poor range that sheep were on it; I saw no

sick ones, but some dead ones. (V. 19, 7401.)

(Note—Wonder what he would call sick cattle, if

thcA' were poor in August, and seeing some dead? Ho^s'

would he account for the ones that are dying, taking

into consideration the fact that the season was August
30th, when the cattle should be fat in any country.)

(Note—It is also a well known fact that cattle will

not stay on a range where sheep run, so that well

known fact does away with the theory of poor range

on account of sheep.

)

I have never been an extensive farmer at any time. ^Iv
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principal business lias been lookinj^- after stock. I would

work for Mr. Johnson throu.i>li the winter and summer, un-

til horses would get fat, and I would ship in the Fall and

stay East in the ^vinter, generally. (V. 19, 7414.)

(Note—This statement of Mr. Hamner's clearly

bears out the statements of the witnesses for Plaintiff,

as to the condition of the stock in the Fall of the year,

prior to the erection of the Washoe Smelter.)

Witnesses for the Complainant testified that their stock

used to do well on the Fall pasturage, and this statement of

Mr. Hamner's substantiates it, but at the present time,

since the operation of the Washoe Smelter, stock has to be

fed hay and kept in barns and corrals, where formerly

they would fatten on the range and pasturesi.

(Note—In speaking of conversations with Bro^^-

nell, as to removing stock from the Deer Lodge Valley,

he following question was asked :
''Q. During these

conversations, did you consider that the stock had

been, in any manner, affected by the smoke?" On page

7418, V. 19, he answers the question, as follows: A.

Yes, sir, I considered that they had ; he had lost some,

five or six, within six months—within the last six

months. I would not be positive as to the number,

but something like that. He has been losing horses

for the last three years.")

In the early days he used to ship hay to Butte ; have not

shipped any in the last three years. (V. 19, 7419.)

I know a man by the name of John Johns ; he had some

horses on the Brownell place last winter, and summer; I

know he lost one; he lost more, but that is all I know he.

lost; he said he lost two, but I know he lost one last win-

ter.

"Q. You have had a great deal of experience with



—2092—

horses, haven't you, in buying and trading them and feed-

ing and keeping them?'' A. Yes, sir, I have had some."

(V. 19,7420-1.)

"Q. You have seen the ordinary diseases that affect

horses? A. Yes, sir, some of them."

"Q. You saw these horses when they were sick? A.

Some of them."

"Q. And at this time you are unable to tell the Court

what was the trouble with them? A. I don't know."

( Note—Mr. Hamner seemed to be very well posted

as to what caused the less he suffered. First: The
colt which he lost he accounts for that as a small mare
to a large stallion. Dr. Gardiner held an autopsy on
this mare; an abcess in the brain was discovered on
autopsy. Mr. Hamner readily accounts for this ab-

cess by the fact that he had a low stable door, on which
tlie horses would probably hit their heads.)

The peculiar thing about this statement is that he has

nine or ten head of horses, which doubtless use the same

stable and show no ill effects.

One of these horses on the Brownell Ranch had fits ; laid

down and died in my field. (V. 19, 7421.)

When I worked for Spencer Johnson the health of the

horses and cattle was good ; had fine feed and looked good.

Horses wintered on the range; in good health and good

condition. Cattle were fed. We began feeding them in

the Fall when the snow began and they could not rustle

enough feed;—a nice winter, and we would probably not

have to feed until January. (V. 19, 7421-2.)

(Note—There is no evidence in this case, intro-

duced by the Defense, to show a decrease in the yields

of the feed on farms of the Deer Lodge Valley in the
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Fall of the year. Quite to the contrary, both the wit-

nesses for the Defense and for the Complainant swear

that there is plenty of feed in the field, and in a num-

ber of instances the fields were not cut at all, still at

the present time, stock has to be taken from the field

and put on feed in September and October, when no

snow is on the ground.

)

The earliest that I ever took any cattle on the range in

the Spring was the 14th of February. These were dry

cows and steers. They had been fed up to that time a lit-

tle; wintered in the field. It would probably not take half

as much to ranter a cow then, as now. The early days,

men wouldn't feed their cattle but three hundred pounds

to a head, if they had fine stiihhle for them to run on. I^

they had pasturage or forage for them to ruiv on. If they

had pasturage or forage for them where they could rustle,

they would probably not feed over a ton. (V. 19, 7422-3.)

(Note—The testimony of the Defense shows as fol-

lows : "Took the Staton cattle on the 19th day of Oc-

tober ; fed them hay continuously from that date up to

about June the first,—a total of eight and one-half months.

The testimony of the Defense will further show that the

Staton herd and the Callen herd were all the cattle that

the Defendant Companies had during the winter of 1905

and 1906.

Glancing at a map of the Deer Lodge Valley, you. will

see that the Defendant Companies had thousands of acres

of land on which to pasture these cattle during the fall and

spring,—all of Section Sixteen, three-quarters of Section

Seventeen, and the entire swamp pasture, which the testi-

mony shows, in this case, prior to the erection of the

Washoe Smelter, and before the smelter operations were
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commenced in the Deer Lodge Valley, that cattle used to

ivinter and do well, without any feed at all.

Take thirty pounds of hay per day as a ration for a cow,

and considering the length of time that these cattle were

fed,—eight and one-half months,—we get about four tons

to the cow, or the hay at |5.00 per ton,— (about half of the

value of the Deer Lodge Valley hay, if uninjured)—and it

has still cost you |20.00 to feed this cow, and saying that

every cow in the herd produces a calf, which lives until

weaning time, and taking the highest value for a calf that

has been testified to in this case,—the calves sold by the

A. C. M. Co., to Wm. Montgomery, which were fed for veal

all winter and sold the following spring, at about f15.00

per head,—you still HAVE LOST fo.OO on every cow you

have in your herd, on account of the excess feed required.

This is Defendants' own testimony as to the length of

time these cattle were fed.

On the other hand, take about the largest amount of hay

that Mr. Hamner gives as necessary to winter a cow, prior

to 1902, which would be one ton, at a cost of $5.00, and

you have a profit of $10.00 left, provided you receive the

same price for the calves which we have taken.

It is clearly shown in this Valley, by numbers of wit-

nesses, that with excess feeding, you may preserve the

lives of your animals, but only at a cost greater than the

animal itself. This is exactly what the Defendant Com-

pany has done.

Every head of cattle that they wintered in the Deer

Lodge Valley, in the winters of 1905 and 1906, cost them
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more to winter them than the said cattle would sell for the

following Spring.

Between Lost Creek and Warm Springs Creek, there

was as much as a thousand head of horses running there in

early days. Very few there at the present time. (V. 19,

7431-2.)

"Q. Then, why, in your opinion, do the ranges not re-

cuperate?" A. You tramp it out, and it is hard to start

it again. W(mt other grasses start."

"Q. It don't seem to on this range?" "A. No, sir;

well, there is more rainfall there than for several years

previous.

"Q. Now, that being true, how do you account for the

non-appearance of the grasses and things upon these

ranges, where there is practically little or no pasturing?

A. "I don't know why. Lt don't <jrow there. (V. 19,

7341.

)

(Note—This last statement of Hamner's bears out

the witnesses for the Complainants, as to the decrease

in the growth of the vegetation on the ranges of the

Deer Lodge Valley.

)

Stock that ran out and got nothing but the Valley ha}-

and grasses and pasture wintered well. They would fat-

ten on this grass, if they got enough of it. (V. 19, 7434.)

(Note—All the testimony shows cattle can not be

pastured in the Fall and Winter ; no matter how much
feed.)

Number of stock given by Hamner, as belonging to the

following men in the Deer Lodge Valley in the early days

:

(V. 19, 7444-5-6-7.)
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, Cattle. Horses.

Gerrard 200 '.
. 125

Ben Phillips JSeveral hundred head . .

.

Botsteiu & arrott 30 100

W. Hensley Some 100

Wm. Edwards Home 100

W. Evans 60 20

Geo. Parrott 200 100

James Hardy 400

Quinlans Several hundred head . .

.

Bielenbergs Over one thousand head

.

Ishmael Gibbs Several hundred head . .

.

Johnson 200 250

Hugh Whitcraft 200

Eli Dezourdi 800 head cattle and horses

Archie Smith 100 head cattle and horses

Chas Andreoli 150 50

Staffanson Bros 200 head of stock

Jack Nelson 50

John Fifer 60 100

Tom Ford and Dan Murphy, probably 100 head of

horses and cattle each.

John Fifer, is the owner of the ranch on which I live at

the present time ; used to winter about 100 head of horses

and cattle. (V. 19, 7447-8-9, 7450-1-2-3-4.)

William Hartley, 100 or 150 head of horses and cattle.

Tom Blakely, 160 head horses and cattle.

Frank Thraikseld, 40 head cattle and 30 head horses.

John L. Fifer, not one hundred, I don't think, all told.

Frank Goddard, 50 head horses and cattle.
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Switland, 100 head of stock.

( Note—Or a total of thousands where there is now
scarcely any.

)

The Deer Lodge Valley was the headquarters for all the

stock which I have mentioned. They were conducting this

live stock, at that time, at a profit.

"Q. Could you conduct a live stock business there now

at a profit, at the present time, under present conditions?

"A. I am sure, I don't know."

''Q. I will ask you whether it is your observation that

the stock has done well on that stubble?" A. Some of

them have, but not the length of time that they did in

early days." (V. 19, 7455.)

"Q. Did you feed the hay as early as you did last win-

ter? A. No, I fed hay a little earlier this winter than I

did last,—about a month." (V. 19, 7456.

)

"Q. Is it not a fact, a'nd don't you know it to he a fact

that if you let your cattle and horses run out in the fall on

winter ranges, continuously, nlth nO' other feed, in the

Smoke zone that they get sick generally f A. I don't

know it, no, sir.

"Q Well, is it a fact, or is not a fact, or what do you

say about it? A. / have had them to get sick; I have had

them to die. (V. 19, 7456.)

/ have not let my horses or cattle run aut all winter for

four or five years. The reason that I feed my horses and cat-

tle hay, when there is plenty of feed on the ground, is that

if there was such a thing as poison in the grass they would

not all get poisoned. I take that precaution. (V. 19,

7458-9.)
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( Note—In addition to the horses that Fifer used t(i

winter, on his ranch, had about forty head of cattle;

same ranch that I live on at this time. I have, at the

present time, eight or ten head of cattle and about the

same number of horses.

)

One hundred and twenty head of stock less upon this

ranch at the present time, than there was in the '80's, not-

withstanding the fact that the hay crop on this ranch has

not decreased in yield over forty per cent, of the stock-

keeping capacity of this ranch has not decreased from 140

head to twenty Iwad, m- over eighty per cent.

In the winter we fed thirty-three tons of hay. (V. 19,

7464.)

(Note—According to his testimony, he has twelve

head of stock of his own this year, and two to pasture,

or a total of fourteen head, to which he fed thirty-

three tons of hay, or about two tons and three-quarters

to the head of stock, besides having this entire four

hundred and eightj^-eight acres of land to use as pas-

true.
)

In 1903 had about forty tons of hay, of which one-half

was the rent hay, or about twenty-five tons; ten tons

bought from Jacobson, five tons from Sweeney, or a total

of about forty tons of hay fed; also bought one ton from

Brownell ; fed the following stock that winter ; ten horses

and six head of cattle, or sixteen head.

( Note—Shows that he fed three times as much ha.j

per head as prior to 1902.

)

I was road-supervisor in the year 1905. I worked out

eight or ten hundred dollars. This is my fourth year on

this ranch. I have farmed every year just about what I
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am farming- now. All this laud has a value except about

t«n acres that we have farmed. (V. 19, 7466.)

"A. Yes, sir, I used it for pasture. This land has not

been cultivated for ten or twelve years."

"Q. Isn't it a fact that land l.ying practically idle for

ten years would not need summer-fallowing, as a rule? A.

It would in the Deer Lodge Valley, I think/'

"Q. On what do you base your statements? A. On

my experience; when land w^as new we could raise crops

by spring planting. I never saw any spring plowing to

amount to much for the last eight or ten years. I never

tried summer plowing myself.

"Q. The truth of it is, yon worked considerable of your

time on the road as road-supervisor f A. Yes, sir, that is

the only way that I have made a living off of the ranch.

(Note—This man's last statement clearly shows

that he did not rent his ranch, expecting to make a

profit from the same, but more for the purpose of hav-

ing a place to stop to keep his teams, while acting as

road-supervisor.

)

His statement that he has seen very little spring plow-

ing for the last ten years goes to show that the farmers of

the Deer Lodge Valley, who raise grain, plow heir lands as

they have testified, and try to farm same to the best pos-

sible advantage, and do not farm them in a neglectful man-

ner as the Defendants try to have the Court believe they

do.

(Note—The farmers all testify to summer fallow-

ing.)

I have worked for the Company. I have a team working

for the Company now. I believe that I can summer plow
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and raise a good crop of grain on tlie ranch, that I am now

on. (V. 19, 7466.)

"Q. You just believe that." A. I believe I can.

"Q. But you never believed it strong enough to try it?

A. No, sir, / have other work to do imthout nmning

chances. (V. 19, 7469.)

"I pay 1100.00 cash rent, and one-half of the hay for the

whole four hundred and eighty acres of lan)d. (V. 19,

1470.)

"Q Do you knoiv of anybody in your neighborhood tJiat

have 100 head of cattle outside of the dairy farms? A.

/ can't think of anybody that I knoiv of.

"Q Do you know of anybody in that neighborhood that

has one hundred head of horses? A. No, sir.

"Q. Do you know of any one that has fifty head of

horses? A. Perkins and Hoffman.

( Note—The only two men that he can mention that

has fifty head of horses are Hoffman and Perkins.

These horses are on the east side of the Valley, and
neither of these men are members of the "Smoke As-

sociation.")

Mr. Perkins testified to this, and testifies that he could

not keep his horses on his ranch, on pasture; that his

horses ran on the east side on the range of the Deer Lodge

Valley over the head of Boulder.

Mr. Jno. Hoffman never made any claim of being dam-

aged by the smoke, nor has the "Farmers' Association"

claimed he has been.

(Note—Mr. Henry Hoffman is a member but not

Jno., the one quoted above.)

(Note—The Court will remember the testimony of
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Mr. Perkins, that bis horses run on the head of Boul-

der and Mr. Hoffman's run on the east side.)

Claims he rode on Modesty Kange, and didn't see 150

hear of cattle, all told, including the animals on the Ante-

lope Range; only saw a dozen or two or horses high up on

the Antelope Range; and claims on page 7475, V. 19, that

he was working for the Defendant Companies at the time,

examining the condition of range stock for them. (V. li),

7474.)

(Note—Still JUDCE HUNT FINDS OVER NINE
THOUSAND HEAD OF STOCK IN THE DEER
LODGE VALLEY, BUT HE HAD TO COUNT THE
STOCK OF THE ENTIRE DEER LODGE VALLEY
AND SEVENTY PER CENT OF THEM WERE
OUT OF THE "SMOKE ZONE.")

Swears he might have seen seventy-five head of horses

on all these ranges, and he rode possibly forty miles; this

was in July and August. (V. 19, 7475.)

Swears he did not see any dairy stock on the ranges;

nothing except work stock. On Dempsey Creek Range he

saw about one hundred and fifty head of cattle. (V. 19,

7476-7.)

Saw about sixty head of Elliott's cattle that there were

only twenty-nine head of calves belonging to the sixty

head; probably saw about seventy-five head of horses on

the range. On page 7479, V. 19, "I did not ride on the

North side." (V. 19, 7477.)

( Note—The Court will notice that the "North side"

means north of Jim Perkins' and Elliott's, which was
all fenced; also the Bielenberg pasture, all fenced. (V.

19, 7476.)

(Note—The Court will also notice that on the en-
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tire range,—where Mr. Hamner rode,—of Dempsey
Creek and Lost Creek, he did not see over three hun-

dred head of cattle, and about one hundred and fifty

head of horses, or a total of about four hundred and

fifty head of stock; this absolutely DISPUTES the

testimony of McCartney. He claims that he rode all

day on the Dempsey Creek, as shown by his testimony

on page 7482, V. 19. ) '

The Court will please take notice by the testimony of

Mr. Hamner, that half of the hay he cut belonged to the

Fifer's, whom he rented the ranch of ; stock upon the ranch

for sale, and he bought hay from outside ranches.

The Court will also notice on page 7500, V. 19, that Mr.

Hamner claims the hay crop was BETTER THE FIRST

YEAR THAT HE WENT ON THE RANCH THAN IT

HAS BEEN SINCE, AND THAT HE WENT ON
THERE THE YEAR OF 1903 WHEN THE SMELTER
WAS CLOSED DOWN.

"Q. Isn't it a fact tJm-t every crop is getting shortei\

every year down there?-' "A. Well, I think it is.'- (V.

19, 7500.)

Q. Well, about the same the last two years?" "A. The

hay crop was better the first year that I was there than it

has been since."

(Note—The Court will notice Mr. Hamner in an-

swering the following question : "Q. Is it not a fact

that you have seen a bog CHANGE IN THE VEGE-

TATION OF THE VALLEY SINCE THE OPERATION
OF THE WASHOE SMELTER, THE VEGETATION IS

GETTING SHORTER ALL THE TIME, THE GRASS
IS GETTING LIGHTER, THE OAT CROPS, THE
STRAW AND EVERYTHING IS GETTING SHORTER
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AND THINNER??" "A. Yes, ^ir^ I think that it is. (V.

19, 7500-1.)

"Q. Now, you stated in your direct or probably on

cross-examination, that you never saw any sick cattle

down in that country ; is that a fact?" "A. I never have

seen any that I knew was sick ; I have seen poor cattle and

bad looking cattle, but I didn't know they were sick." (V.

19, 7501.)

"Q. Well, describe these poor, bad looking cattle; what

was the trouble with them?" "A. I don't know the

trouble,"

"Q. How did they look?" "A. Well, they were poor."

Q. Did they look tucked up and kind of humped, short-

waisted or thin waisted? A. They looked thin and poor.

Q. What was the appearance of their eyes? A. I never

examined a cow brute the whole time in the last two or

three years that was poor or anything of the kind, only to

see them at a distance.

Q. Did you notice them scouring? A. They all do

that at this time of the year with the grass; they always

do in the Spring of the year.

Q. Have you noticed them scouring in the fall of the

year or winter when they were running out? A. Well,

you bring them In off of the dry grass, and turn them into

a meadow where it is gTeen and they will always scour. ( Y.

19,7502.)

Q. No, but have you noticed them scouring while run-

ning on the pasture ; these poor cattle that you t^lk about?

A. In the winter, I don't know that I noticed them scour-

ing, but I have in the Fall. (V. 19, 7502.)
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Q. This was in the Fall after the gra.ss was cut? A,

Yes, sir.

Q. I will ask you to state, in the fall, if you wouldn't

notice that their tails and the rumps of them were covered

with manure? A. Yes, sir.

Q, When did you first notice that conditions, in the

Fall of the year? A. I don't remember.

Q. Well, three or four years ago? A. I have seen cat-

tle driven off of the grass.

Q. No, hut I memi in tlie fall of the year, now after the

grass is gone; when did you first notice this scouring, in

the fall of the year? A. / never noticed it in particular

until the last ttoo w three years.

Bred three mares; raised one colt. Bred two in 1904;

one mare lost her colt. "I came near losing the mare."

One mare saved her colt. In 1905 I didn't breed any. One

got with foal. (V. 19, 7503.)

I fed bran all winter to my horses. The colt I raised. I

commenced feeding bran last fall to my horses.

This is the first winter that I fed bran to my horses. ( V.

19, 7506.)

Q. You fed it to all of your stock, both horses and

—

A. No, sir, just my milch cows and th«8 stock that I

stabled.

ADMITS THAT HE TOLD MK. STAFFANSON THAT
HE WAS FEEDING BRAN TO COUNTERACT THE
SMOKE POISON; ALSO ADMITS THAT HIS OATS
WERE SO SHORT THAT THE REAPER WOULD
NOT SAVE THEM. (V. 19, 7506-7.)

Probably one-fifth of the oats that the reaper would not

save. (V. 19, 7509.)
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(Note—Here is a man who claims to be a practical

farmer, and had no criticism whatever to offer on the

direct examination about a crop of j^rain grown
which was so short that a self-binder would not cut

and bind more than four-lifths of the grain according

to his own statement. In 1903 was the last year, and

the only year that he threshed any grain on this ranch.

Had two or three acres of wheat in 1905.

)

Admits that irhcn he lived on thu same place prior to

the time that he rented it /a-s'f, Jte threshed 6,000 husheh

of oats from one-hu mired and forty-pne acres,— (over forty

ore bushels to the acre)— and admits that between the

time that he raised the six thousand bushels of oats, until

the year the oat crop was short and couldn't cut it with a

reaper the LAND HAD RESTED TEN YEARS. (V. 19,

7511.!

( Note—Here is a piece of land along about '80 or

"85 which produced about iorty-live or fifty bushels of

grain by the spring plowing; laid idle for ten years,

prior to 1906 ; no crop of any kind whatever being put

on it, and under smelter conditions, this land would
not produce, after resting for ten years, oats which
grew high enough that tliey could be cut and saved

\\ith a self-binder.) '

S' ILL NO DAMAGE TO THE VALLEY BY
'SMOKE."

Adi its that HE USED TO FEED THE HAY RAISED
ON THE RA.NCH, PRIOR TO THE WASHOE SMELT-

ER, TO THE FIFER HORSES, AND IF THEY WERE
IDLE THEY WOULD GET FAT ON NOTHING BUT
HAY. (V. 19, 7513.)

Q. I will ask you to state whether or not during that

early period if you fed yoar cattle anything as long as
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they were pastured in the field? A. I don't know whether

we did or not. I don't think we did. They all seemed to

be healthy enough. (V. 19, 7514.)

Dunlap paid me |4.00 per day while investigating the

Valley. (V. 19, 7516.)

I don't know how much alfalfa Sehwend had. I was not

iu it. I rode along the fence on two sides—one end and

one side. I never went into this crop and examined it, just

went along the side. (Y. 19, 7518.)

Well, I was in the field later on and saw a little patch

of alfalfa in the southeast corner; it was poor, very poor.

It was scattering on the giumud. They pointed the spots

out to me, on the leaves, and the holes in them, but the

crop was—it seemed to be developed, that is it had grown,

that it had got its growth. 1 noticed spots on the leaves.

(V. 19, 7518-19.)

This was the first cutting of alfalfa. (V. 19, 7519.)

I never noticed any garlic, onion smell on the hay. I

have got the catarrh myself. I had heard people say, but

that is not me. (V. 19, 7520.)

(Note—This is the other witness of the Defendant.^

that lost his senee of smell.

)

There has always been sufficient water to raise their

crops, to irrigate their first crop of alfalfa, on their ranch,

to my knowledge. ( V. 19, 7522.

)

Q. Did you notice any holes in the leaves or anything

the matter with the alfalfa? A. I did not know that I

did. (V. 19, 7524.)

The closest that I got to Nelson's ranch was probably
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forty or fifty feet. The fence between nie and the field.

(V. 19,7525-5.)

"Q. Did you make an examination as to the condition

of the oats or anything of the kind? A. No, sir, I didn't.

(Note—Left'ring's alfalfa was not a fair crop. Lef-

fring swears that his crop for the same year was short,

and in his testimony gives the amount of the short-

age. The same is true of the grain.)

"Q. The only examination that you made at Nelson's

ranch was a little talk with Nelson, and went over the al-

fanfa field? A. Yes, sir at that time. (V. 13, 7526-7.)

Claims he saw holes in the clover leaves, alfanfa and

weeds on Beal's place. There were holes in the leaves of

the grass. The lettuce had spot« on it, and holes in the

leaves. I don't know but what the entire leaf was dead,

where the spots w^ere, they were dead. (V. 19, 7528.)

Q. Would you say that the stalk was fit to use as let-

tuce from what you saw? A. Well, it did not look so, no.

Also admits on page 7531, Y. 19, that he had had a con-

versation with Mr. Beal, AND ADMITTED HE HAD
NOT SEEN THESE CONDITIONS 1»1{I0R TO THE
WASHOE SMELTER BEING BUILT.

Admits that Beal's alfalfa was not a good crop, and

might have told Beal that he believed the Company would

have to settle for damages. ( V. 19, 7531.

)

(Note—On page 7533, V. 19, he does not commit
himself to an impeaching question, dodges; can't re-

member; w^on't say he saw a dead filly on the Beal

Place in July.)

The samples that I gave him on the 27th day of July of

the wild hay was partly dead on top; on the clover, there
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were spots on the lea\es. The size of the spots are about

the size of the poiut of a pencil, sometimes larger; some-

times on the side of the leaf; sometimes on the middle of a

leaf. There were dry blades on the timothy. (The sam-

ples were from Elliott's ranch. ) ( V. 19, 7535-6.

)

( Note—Here, on the 25th day of July, this witness

testifies as to the dead leaves on the timothy, which

day in the Deer Lodge Valley, the timothy is only in

the first bloom, and should be perfectly green under

normal conditions.)

'Q. What about those samples of Elliott's that particu-

larly attracted your attention, that made you taV.o them

and wan to carry them to town ; was it because they were

normal or in good shape, or was it because they were in-

jured? A. No, I was taking the worst looking samples.

(V. 19, 7537.)

''Q. I will ask you to state if you did not come to the

Beal Ranch with some samples of clover and timothy,

which you stated came from the Elliott place and discussed

the samples with him (Beal)? A. Yes, sir, but I don't

remember of telling him that ELLIOTT said he had had it

up there (meaning the smoke) for two or three day» or

something to that effect." (V. 19, 7538.)

"Q. Now, when you saw this timothy on the West end

of Beal's garden on the irrigation ditch, I will ask you to

state whether you did not say to Beal, in regard to the

timothy, about the dead leaves on it, '"This is not natural."

"It should be green at this time of the year?" A. .Might

have said it. (V. 19,7538.)

Breeding conditions were good; stock were healthy,

(Prior to 1902.) .Saw sorr-nosed horses at BeaVs last De-



—2109—

cemher. Horses dying there within the last six months on

Beal's place. (V. 19, 7539.)

ADMITS HE NEVER SAW SORE NOSED HORSES
BEFORE THE OPERATION OF THE SMELTER. (V.

19, 7545.)

The range from the Powell County Line, south to the

mouth of the Canyon is about eighteen miles. This range

runs east from Gerrard's. (V. 19, 7546.)

(Note— (Gerrard's ranch is east of the Asylum
Ranch.

)

I have been back twenty-five miles and seen stock.

(Note—Here Hamner gives the east side range as

being 18 to 25 miles, and only about two sections of

land in this vicinity where the fence is up, and about

only seven sections that has EVER BEEN FENCED.
STILL DEFENDANTS ARGUE THAT THE
RANGE IS ALL FENCED.)

Some of the timber is dead and some alive. (V. 19, 7547.

)

Cut on Fifer Ranch first year, 69 tons. (V. 19, 7550.)

Cut on Fifer Ranch second year, 55 tons.

Cut on Fifer Ranch third year, 55 tons.

(Note—Here we see by Defendants' own witness

the condition of farming in the Deer Lodge Valley.

Cannot make a living on four hundred and eighty

acres of land, for which he only pays flOO.OO a year,

cash, and one-half of the hay cut, 7470, V. 19. One-half

of the hay cut in (7549, V. 19), 1905 would be about

twenty-seven and one-half tons, which cannot be sold

(7550, V. 19,) for |5.00 a ton, while in the 80's this

man Hamner had this same ranch rented and states

at that time it brought in a revenue from |4,000.00 to

5,000.00 yearly, besides the keeping of oue liundrod

head of live stock on this ranch, while after the opera-

tion of the Washoe Smelter this ranch for -flOO.OO a

year cash, and twenty-seven and one-half tons of hay,
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which HAS NOT BEEN SOLD FOR TWO YEARS;
IS THERE YET, OR TWO CROPS OF HAY. (V.

19, 7556.)

I don't think there was ever one himdred tons of hay cut

on the Fifer Ranch; about seventy-five tons. (V. 16,

7556.)

(Note—This ranch as can be seen never produced

over 100 tons and at the time it did produce the most.

Mr. Fifer had over 100 head of stock.)

He can only keep about fifteen head of stock on this

ranch. The testimony of this witness shows he never sold

but one load of hay from this ranch while he has lived on

it.

You will note that while the ranch produces within 25%

as much hay as it did in the 80's, the ranch will not sus-

tain one-sixth of the stock, and at this time he has for pas-

ture, all the land on which 6,000 bushels of grain was pro-

duced.

(Note—It takes all the produce of the ranch to

suport a few cows and horses. The seven acres planted

in potatoes is the only thing that was produced on this

ranch and sold.)

This Fifer ranch in the '80's produced about |1,000.00

or 15,000.00 a year in grain values, besides the keeping of

100 head of stock. (V. 19, 7558.)

(Note—It now rents for flOO.OO a year and one-

half of the hay, which this testimony shows, cannot
or has not bene sold for two years.

)

Where can you find a parallel case of a ranch in Mon-

tana which has depreciated as this, except in the Deer
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Lodge Valley, taking Haiimer's testimony as the absolute

truth?

Does it not clearly show there is something wrong in the

Valley?

There is no evidence of the ranch being injured in any

way, except lack of use, and any one knows that land ly-

ing idle for ten or twelve years is practically virgin

ground.

Does this Court believe that a ranch which produced

6,000 bushels of grain from 145 acres of spring plowing in

the '80's and not farmed for the past ten years, would so

deteriorate from natural causes as to only produce grain

which did not grow high enough to cut and save with a

binder? Can any one account for this decrease from

natural causes? Is it not more reasonable to attribute it

to the actual cause; the fumes from the Washoe Smelter?

Mr. Gillie, the superintendent of the Amalgamated

mines, states in his testimony that vegetation was green in

Butte, prior to the smelters there, where there is no vege-

tation at present. Every one knows he cause of th disap-

pearance; "THE SMELTER FUMES."

(Note—Mr. Carson, Superintendent of the RED
METAL Mines, states in his testimony, that he be-

lieves if the same amount of ore was smelted in Butte,

as is now smelted in Anaconda, the PEOPLE could

not live there, and STILL, the Defense would have you
believe that what destroys vegetation, and probably

kills the people, if these ores were smelted in Butte,

would do no harm in the Deer Lodge Valley, but, as

Prof. Traphagen states is a BENEFIT TO THE
LANDS OP THE DEER LODGE VALLEY.)
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Cummock crop was fine looking crop of alfalfa. (V. 19,

7559.)

(Note—Cummock gives the actual decrease of this

hay for this year in this testimony as very large and

abnormal decrease.

Hamner testified that he was only in this alfanfa about

one hundred feet, and from this one hundred-foot exami-

nation, comes before the Court and testifies to the condi-

tion of a ninety-acre field.

Whose testimony must be believed ; the man who cut

the hay, stacked it, and measured it, and comes into this

Court and tells the actual results, or a man's testimony

who goes only one hundred feet into the field?

The Cummock ranch joins the Fifer ranch on the south

;

just a fence between this ranch and the ranch which Mr.

Hamner lives on. (The Fifer Ranch.)

Liffring's stock did not look good. There was plenty of

grass there. They had not shed good ; looked like they had

been poorly wintered. (V. 19, 7560.)

( Note—Here again we have a peculiar explanation

of the failure of stock to shed. In July with plenty

of green grass in the field, claims stock were poorly

watered. Every one knows, no matter how poorly

stock are wintered, in the spring, if grass is plentiful,

they shed rapidly.

)

Mr. Liffring testified that these cattle were kept up and

fed all the hay that they could eat, so Mr. Hamner's theory

as to the bad wintering of these cattle, falls to the ground.

These cattle did not look good. Cattle, at this season of

the year usually looked good. (V. 19, 7561.)

On July 26th, I visited DeRosier's place. His crop



—2113—

didn't look good. He lives between me and the smelter. I

looked at his grain and alfanfa. His grain was short; it

was oats. It seemed to be about right on the gronnd ; not

too thin, but it looked very short. His alfalfa did not look

good either; it was thin on the ground, and short. (V. 19,

7562.)

I went out into the alfalfa. I might have seen som^

spots and holes in it, but I don't remember just at present.

I probably did; I DID IN ALMOST ALL OF THE AL-

FALFA. (V. 19, 7563.)

DeRosier's land is bench land ; I think his land was sum-

mer fallowed.

Matt Smith's crop looked good, that is, his oats. They

were green. They were neither short nor long,—medium.

It was too early to make an estimate of what this crop

would go to the acre. I examined Scott's oats. They were

not so high. Scott's land was summer fallowed. Scott's

crop did not look as good as compared to tht previous. It

was shrter. (V. 19, 7564.)

Q. Did you notice any spots or anything on the leaves

or any bleaching of the oats in any of these examinations?

A. He told me where there was some that was white and

looked bleached on the head, and I was close enough to

see that they were, a spot of them. He told me what cor-

ner, and I never got a chance to goi and examine them

closely afterwards. (V. 19, 7564.)

(Note—Here is a man expressly employed by the

Defendants to give to them the actual conditions as

he found them in the Valley, who not only has reported

to him, by the owner of the ranch, the damage to his

crops, but, at the time he was there, he could see some-
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thing- Avrong with some of tlie oats, and he comes int«

this Court, and tells this Court that he did not HAVE
TIME to examine them closely afterwards.)

This man testified that he used his own judgment about

what time to put in; set his own salary, and came and

went at will, and still when he had damage reported to

him, he could never find time to see it, but, he always

found time to see anything which was favorable to the De-

fendant Companies.

I could not tell the cause of this bleaching; I know it

was something that I did not understand. I never saw

this condition when I was farming myself. I don't re-

member of ever seeing anything like it. (V. 19, 7565.)

Q. I will ask you to state, Mr. Hamner, if this oat crop

did not bleach white in two or three days and not ripen at

all? A. I HEAKD IT DID, BUT I NEVER SEEN IT.

Some of the leaves on the red top and timothy were dead.

This timothy was not fully ripe on July 26th.

THE SMOKE IS THE WORST IN THE FALL OF THE

YEAR IN OUR SECTION. THE SMOKE GETS HEAV-

IER IN OUR SECTION ABOUT THE TIME THE EAR-

LY FROST COMES AND THE GRASS BEGINS TO

DIE. (V. 20, 7569.)

I was on the Mrs. Spencer Johnson place on July 28th.

This place is vacant. I have known this Johnson place

ever since I came to the country; it was a good ranch in

the early days. It was especially adapted to stock raising.

It is not adapted to stock raising at the present time. They

don't cut the same amount of \mj that they did ; they don't

irrigate it. They had water, but they let the ditches fill

up and let the dike in the river break away. V. 20, 7571.

)
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Q. I will ask you to state if you went back to any of

these places like the Johnson place or the Hoffman place,

or Alfred Perkins' place, and noticed the crop that was

cut there or harvested; did you follow any of these condi-

tions down to find out what happened finally to it?

A. I don't remember of going to any of the others (went

to Bob Nelson's. (V. 20, 7573.)

I WAS ON THE GERRARD RANCH ON AUGUST
15TH, OR ABOUT THAT TIME. I WAS OVER HIS

WILD HAY FIELD. THE HAY WAS VERY LIGHT.

FIFTEEN OR TWENTY YEARS AGO I GOT PAID

FOR CUTTING 400 TONS OF HAY ON THIS RANCH.

(V. 20, 7576.)

Q. What would you say from what you saw last year,

what would the hay crop cut ; that is, say the better part

of it?

A. It would not cut a half of a ton to the acre. I don't

think it would; not all of it. (V. 20, 7577.)

Q. Do you know whether there was any hay cut on the

Gerrard ranch last year?

A. I don't know.

(Note.—Here is another case of a poor crop, which

this man who was paid to investigate conditions, did

not take enough interest in to see whether it was cut at

all or not.

)

Gerrard bought hay. I saw him hauling it in the spring.

I don't know what he did with it ; he took it to his barn.

(V. 20, 7578.)

Q. Do you know anything about the condition of that

pasture, whether it is in good condition or not?

A. It looks good, yes, sir.
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(Note.—This applies to the two sections of pasture
land on the east side of the river.

)

Q. What was the most horses that .Mr. Gerrard had at

one time?

A. I would be safe in saying he had one hundred head.

Q. How many cattle did he have at the same time on his

place?

A. Probably that many cattle. On August 26th, when

I was on his place, I don't remember seeing any stock. ( V.

20, 7578.)

(Note.—Here is another instance of the total de-

struction, by some cause, of the stock industry on

this ranch, and the destruction of the crop. The land

is still there; no hays grow to speak of; pasture is

there, which is good still on several sections of land,

which are owned by Oerrard (see Map, Deft.'s Exhibit

1) on this tract of more than two thousand acres;

Mr. Hamner does not see any stock. This man is not

a member of the Farmers' Association either.

)

HAMNER STATES THAT HE THINKS PRACTI-

CALLY ALL OF THE BENCH LAND WAS TAKEN
UP PRIOR TO THE BUILDING OF THE OLD SMEL-

TER ; COULD NOT TELL IF ANYBODY HAD TAKEN
IT UP SINCE. (V. 20, 7581.)

Q. Can you tell us anybody who has taken up land

there since the smelter has been started?

A. No, sir, I could not. I don't know of any one. (V.

20, 7582.)

Q. You don't know of anybody?

A. No.

(Note.—Here disputes Crosswhite, a commercial

witness for the Company.
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Here is a man who has been in the Deer Lodge Val-

ley; worked there for j-ears on tlie different ranges,

and is thoroughly familiar with the conditions, and
cannot name a single individual who has taken up
lands since the erection of the tirst smelter, 1883.

This man's testimony must show to this Court, be-

yond the question of a doubt, that the lands of the

Deer Lodge Valley were practically all settled up
prior to the erection of any smelter, whatever, in the

Deer Lodge Valley.

The testimony of W. R. Edwards, defendants' wit-

ness, on cross-examination, when asked to go through

the map (Defendants' Exhibit 1) and point out any
lands which were not settled upon prior to the con-

struction of any smelters in the Deer Lodge Valley,

but he could only point out one ranch that has been

taken up on the bench between Anaconda and Deer
Lodge since the erection of the smelter.

)

Q. Did he seem to be pleased, Dr. Gardiner, with their

presence there? V. 20, 7590.)

(Note.—By the word "THEIR" is meant, Drs. Che-

ney and Faunt. A. No, sir.

Q. Did not Dr. Gardiner try to get you to order

Cheney and Faunt away from the place? A. No, he

asked me what to do, as near as I recall to my mind,

—I have tried lots of times to think of that, but I

can't do it. He asked me if we Avould go ahead with

the autopsy while those other veterinarians were

there, and I said, "Certainly, go right ahead."

I do not remember of making any examinations on any

other places except those that I have given you. (V. 20,

7592.)

Q. Are you acquainted with Will Staffanson?

A, Yes, sir. He is a brother-in-law^ of mine.

Q. Have you had any conversation with him concern-
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ing the blowing up of the works—just before you went to

work for the Company last year some time?

A. I might have said it is a wonder they don't try and

blow it up or something like that.

"Q. I will ask you to state if you did not have a con-

versation with Will Staffanson, the gentleman here, in

3'our own house about a year ago, in which you said that

if you were damaged as bad as some of the farmers in the

Valley, you would blow the thing to hell, meaning the

smelter?

A. No, I don't remember of ever saying any such thing.

Q. Will you state that j^ou did not say it?

A. Yes, sir, I will.

(Note.—In rebuttal, Mr. Will Staffanson takes the

stand and positively swears that Mr. Hamner made
this statement to him. (V. 20, 7598.

)

Re-Direct Examinatwn hij Mr. Evans.

Q. Now, during that period, the early period, Mr. Ham-

ner, do you recall whether or not there was any over-stock-

ing of the Deer Lodge Valley; that is, whether they had

accumulated more stock in the Valley than the ranges ad-

jacent would take care of?

A. They all seemed to come in fat in the fall in the

early days.

Q. Ge'nerally, what is the comparative care of stock,

both horses and cattle, now and what it was in the early

years?

A. They take better care of their stock now than they

did then; they look after them closer; tcinter them better.

(V. 20, 7600.)
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Q. Was there any noticeable percentage of loss in those

early years of the cattle and horses that ran out worth

mentioning?

A. There were losses in cattle; / don't know that there

icere any losses in Iwrses. (Y. 20, 7601.)

"Q. What natural causes ai'e there that could be sug-

gested that may account for the oat crop and the wild hay

crop being lighter?

A. Well, they don't pay attention to irrigating their

wild hay like they did. At the same time, on the other

hand, they summer-plow their grain land, and they didn't

do it years ago; I can't account for it. (V. 20, 7605-6.)

(Note.—The evidence of the witnesses in this case

show that they do irrigate their wild hay meadow,

wherever it is necessary to irrigate.

Roberts one; W. J. Evans another; Bliss ranch.

Mr. Hamner states that the potato crop is about the

same now as in former years. (V. 20, 7606.)

(Note.—Mr. Hamner in different places in his re-

direct testimony undertakes to account for the lessen-

ing of oat crops by the lands becoming exhausted

through cultivation. On page 7604 he states that the

potato crop is about the same, as in former years.

There is one peculiar thing about these two state-

ments, and that is this, that stuff that grows above

the ground, which can probably be injured by the

smoke, is decreasing in yield, while stuff' grown in the

ground, on these EXHAUSTED lands of the Deer

Lodge Valley, you have about the same crops as you

did in former years, clearly showing that the lands

of the Deer Lodge Valley are not exhausted, and this

loss and shortage of crops is not caused by the soil

becoming exhausted.)
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On re-direct examination Mr. Hamner is asked the fol-

lowing question

:

Q. What is your experience, from your observations in

the Valley there, what do you think you could do with that

farm if you owned it and had a lease on it longer?

A. I COULD MAKE A LIVING ON IT IF IT NEV-

ER GOT ANY WORSE THAN IT IS NOW.

(Note.—This farm is four hundred and eighty

acres of irrigated land.)

Re-Cross Exammation.

Q. Would you say there was any more grass in the

pastures and fields in 1880 than there is now, when you

consider the enclosed pasture down there?

A. On the meadow land, do you mean? (V. 20, 7615.

)

Q. Yes, sir.

A. You mean the stubble land?

Q. Yes, sir.

A. Stubble land, / guess is about the same. After you

cut the hay the grazing should he about the same on the

stubble land now as it was in 1880. There is considerable

more acreage of hay land in the Deer Lodge Valley at the

present time than there was in 1880. (Gold Creek is below

Garrison, towards Missoula.)

Recalled on 8ur-Rebuttal.

States that his crop of hay didn't do as well as the year

before; it was cold the fore part of the season and wet.

(V. 62, 24463.)
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